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CURRENT EVENTS. 





CopyrricHt.—We have not yet been able to 
see the full text of the International Copy- 
right Act of 1886 (49 and 50 Vict. Ch. 33), 
put the Jrish Law Times of Aug. 7, informs 
us that the new statute ‘‘makes some valuable 
improvements in that branch which is called 
international copyright, and which owes its 
existence to the very peculiar and anomalous 
views taken of copyright by lawyers, both 
English and foreign.’’ That the English gov- 
ernment is disposed to da justice to foreign 
authors in this respect, encourages the hope 
that Congress will emulate its good work; 
and that in the ‘‘good time coming’’ will be 
removed the reproach now resting upon the 
American people, that they take the fruits of 
the foreign author’s labors without paying 
him anything, and at the same time discrim- 
inate against, and discourage native author- 
ship. 





Acatn. — We learn 
from a late California paper, that the legisla- 
ture of that State has taken partial action 
upon the charges of physical and mental in- 
capacity, brought by David S. Terry, against 
two of the Judges of the Supreme Court. In 
the House of Representatives the following 
resolution was adopted: ‘Resolved, that the 
charges heretofore,presented against Hon. R. 
F. Morrison, Chief Justice, and Hon. John 
R. Sharpstein, Associate Justice of the Su- 
preme Court of the State, be and they are 
hereby dismissed, being wholly unsupported 
by evidence.’’ 





Tue Law or Liset.—At a recent meeting 
of the Press Association, of Texas, the law 
of libel was discussed at some length, and 
several amendments of it were suggested. It 
would seem, from the extraordinary activity 
of the press in these days, the morbid crav- 
ing of the public for news of every descrip- 
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tion, and the wild struggles of every paper to 
‘‘scoop”’ its rivals, that particular circum- 
spection must be exercised to keep abreast 
with the times, and yet on the windy 
side of the law. Itis suggested by a con- 
temporary, in the interest of the press, that 
persons furnishing information upon which 
libellous articles are founded, should be 
primarily liable, and, we infer, that the pub- 
lisher should go free if he shall give the name 
of his informant and testify against him. 
That such a rule would operate most injuri- 
ously to the public is obvious, for there could 
be no assurance that the informant could re- 
spond in damages for the mischief he had 
done. We think the existing law of libel is 
in no respect too striugent, and that the pub- 
lishers of newspapers should be required, be- 
fore they venture to publish matter (not priv- 
ileged,) which is in its nature defamatory, to 
verify their information at their peril, and 
hold themselves in readiness to answer all 
comers, irrespective of the liability of their 
informant. 





DamaGes Cavsep By FeLony.—It is not a 
little remarkable how the spirit of feudality 
still pervades the administration of law in 
England. In this country it has long been 
settled, both by judicial decisions and, in 
many States, by statute, that a party injured 
by a felonious act, may avail himself of either 
a criminal prosecution to punish the felon, or 
an action for damages to obtain a suitable 
recompense for his loss, or both, and it is im- 
material which precedes the other.! In Eng- 
land the general rule was, that a party can- 
not bring a civil action for a felonious act, 
until after the (alleged) felon has been pros- 
ecuted, and convicted or acquitted of the 
felony. And this because, under the feudal 
system, a felony worked a forfeiture of the 
feudatory’s grant, and the forfeiture extend- 
ed to the whole property of the felon.” 

It seems, that in England, the courts are 
still struggling with this question. In a late 
number of the Jrish Law Times, is an article 
on the subject, in which it is said: 


1 Sedgwick 0n Damages 362 (471); Boardman v. 
Gore, 15 Mass. 331; Ocean etc. Co. v. Flelds, 2 Story C. 
C. 59: Plammer v. Webb, 1 Ware D.C. (U. 8S.) 78. 

2 Sedgwick on Damages, supra. 
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‘‘There seems to be nothing before our 
modern courts more full of difficulty than to 
determine how far one can sue for damages 
arising out of some felonious or criminal act, 
for it has long been said or assumed, that it 
is contrary to public policy that any such 
damage should be recovered until the crimin- 
al has first been prosecuted or brought to 
justice. Ina series of important cases oc- 
curring now and then during the last quarter 
of a century, many leading opinions have 
been given on different phases of this ques- 
tion, and still there is always an underground 
of misgiving as to what is the right rule, if 
there be a rule.”’ 

‘Then follow a number of cases in which the 
non-existence of any well settled rule is made 
abundantly manifest. The nearest approx- 
imation to such a rule is the following: 

‘1, A felonious act may give rise to a 
maintainable action. 2. the cause of action 
arises from the commission of the offence. 
3. Notwithstanding the existence of the 
cause of action, the policy of the law will not 
allow the person injured, to seek civil redress 
if he has failed in his duty of bringing or en- 
deavoring to bring the felon to justice. 4. 
This rule has no application to cases in which 
the offender has been brought to justice, at 
the instance of some other person, or in 
which prosecution is impossible by reason of 
the death or escape of the felon.’’ 

One ground upon which the rule is justi- 
fied is thus stated: 

‘In this country, there is nobody in strict- 
ness. charged with any duty to prosecute a 
malefactor. All is left to chance or to the 
spirit of revenge which usually impels the 
party who is mainly injured, to resort to an 
indictment or other criminal remedy.”’ 

Hence, it may be inferred, it is regarded as 
against public policy to permit one injured 
by a felonious act, to bring a civil action and 
recover damages, because he will be satisfied 
with the judgment and abstain from prose- 
cuting the offender. 

As we have already said, on this side of 
the water we have changed all that, and re- 
leased ourselves from this relic of feudalism. 





First Cases.—A lawyer’s first case may 
afford a small clue to his later success. One 





of the most brilliant ‘‘forenoon’’ lawyers I 
have ever known is delving in the silver 
mines near Leadville. Hundreds of young 
attorneys, who begin practice in large cities, 
never come to the surface for a dozen years, 
while a great many more quit the business or 
move far away in the country, and we know 
very little of their first or last cases. The 
world is so large, and the lawyers so many, a 
thousand to one to what they were when 
Webster told of room in the upper story, that 
to-day even the upper stories are crowded, 
and the immortal Daniel would need to re- 
vise his useful saying that has lured so many 
into believing they would reach his high 
standard in good season. All are not Web- 
sters in build, dignity, learning and develop- 
ment; most are quite the opposite, and have 
need to seek honor of a different kind, and 
fame from another platform. To conform to 
the new. conditions and study the newer 
methods is wiser than stopping to lament that 
we were not born earlier, before the great 
rush to the legal profession. The Websters 
of the future are the Justice Court boys in 
practice of to-day, and those who are doing 
their duty as they reach it, without any other 
reward than the high sense of work well done, 
as they reach it. From a long list of emi- 
nent advocates that have attained their high 
positions through the slow and gradual steps, 
that began in little courts, and grew higher, 
scarcely a man, that tried his first cases well 
in a blacksmithshop or a bar-room, has failed 
to try them well in Washington; and the 
motto of all mottoes to-day, that will most 
tend to make young lawyers into maturer 
Websters, is to try their first cases with care, 
interest and energy, aud take them to court 
with as much strength and stability as the 
granite corner stones on which great public 
buildings must rest and remain forever. 

The early cases are the foundation in prac- 
tice, and it will not do, as arich young law- 
yer lately told me he had planned, to hire all 
the help needed before the argument, and rely 
upon that alone to win a law suit. The drill, 
the courage, the tact, the experience, and 
even the eloquence of cases, will rest with the 
one who masters the whole practice and re- 
lies upon himself in early cases. 

J. W. Donovan. 
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NOTES OF RECENT DECISIONS. 





CaRRIER—DELAY BY STRIKERS—Non-DeE- 
LIVERY OF Goops.—The New York Court of 
Appeals have recently decided a question 
that some months ago would have been of even 
more interest than it is now.' The facts were 
that the plaintiff shipped a number of cattle 
and hogs on the trains of the defendant 
company and part of the journey had been 
accomplished, when by reason of a strike of 
the employes of the defendant,a stop was put 
to further progress, and the cattle and hogs 
were delayed for a considerable, but unspeci- 
fied time. The strikers not only refused to 
work themselves,but also to permit any other 
persons to fill their places, until their de- 
mands should be complied with. They were 
numerous and were supported by many out- 
side sympathizers, and all together con- 
stituted a force that the defendant company 
could not resist or overcome. When the 
company finally succeeded in moving its 
freight, and delivered plaintiff’s cattle and 
hogs at Buffalo, the animals were much de- 
teriorated in value by the delay, and for this 
damage the shipper brought suit. 

In the trial court he obtained a judgment 
under the ruling that if the persons who de- 
layed the trains by their unlawful conduct, 
were chiefly or altogether the servants of the 
defendant company, it was responsible for 
them, and ‘‘their acts were the acts of the 
corporation.”’ 

Upon appeal the judgment was reversed. 
The appellate court states the law controlling 
this subject in the following forcible terms: 

‘‘A railroad carrier stands upon the same 
footing as other carriers, and may excuse de- 
lay in the delivery of goods by accident or 
misfortune, not inevitable or produced by the 
act of God. All that can be required of it in 
any emergency, is that it shall exercise due 
care and diligence to guard against delay, 
and to forward the goods to their destination ; 
and so it has been uniformly decided.’ 

In the absence of special contract there is 
no absolute duty resting upon a railroad car- 
rier to deliver the goods intrusted to it within 


1Geismer v. Lake Shore etc. R. R. Co., N. Y. Ct. 
App. June 22, 1886; 6 East. Rep. 166. 

2 Wibert v. New York & Erie R. R. Co.,12 N. Y. 
245; Blackstock v. New York & Erie R. Co., 20 Id. 48. 





what, under ordinary circumstances, would 
be a reasonable time. Not only storms and 
floods and other natural causes may excuse 
delay, but the conduct of men may also do 
so. An incendiary may burn down a bridge, 
a mob may tear up the tracks or disable the 
rolling stock or interpose irresistible force or 
overpowering intimidation, and the only duty 
resting upon the carrier,not otherwise in fault, 
is to use reasonable efforts and due diligence 
to overcome the obstacles thus interposed, 
and to forward the goods to their destination. 

While the court below conceded this to be 
the general rule, it did not give the defen- 
dant the benefit of it, because it held that the 
men engaged in the violent and riotous resis- 
tance to the defendant were its employees, 
for whose conduct it was responsible, and in 
that holding was the fundamental error com- 
mitted hy it. It is true that these men had 
been in the employment of the defendant. 
But they left and abandoned that employ- 
ment. They ceased to be in its service,or in 
any sense its agents for whose conduct it was 
responsible. They not only refused to obey 
its orders or to render it any service,but they 
willfully arrayed themselves in positive hos- 
tility against it, and intimidated and defeated 
the efforts of employees who were willing to 
serve it. They became a mob of vicious law 
breakers, to be dealt with by the government 
whose duty it was, by the use of adequate 
force, to restore order, enforce proper re- 
spect for private property and private rights, 
and obedience to law. If they had burned 
down bridges, torn up tracks, or gone into 
passenger cars and assulted passengers, upon 
what principle could it be held that as to 
such acts they were the employees of the de- 
fendant for whom it was responsible? If 
they had sued the defendant for wages for 
the eleven days when they were thus engaged 
in blocking its business,no one will claim that 
they could have recovered. 

It matters not if it be true that the strike 
was conceived and organized while the 
strikers were in the employment of the de- 
fendant. In doing that, they were not in its 
service or seeking to promote its interest or 
to discharge any duty they owed it; but they 
were engaged in a matter entirely outside of 
their employment, and seeking their own ends 
and not the interests of the defendant. The 
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mischief did not come from the strike, from 
the refusal of the employees to work, but 
from their violent and unlawful conduct after 
they had abandoned the service of the defen- 
dant. 

Here upon the facts, wnich we must as- 
sume to be true, there was no default on the 
part of the defendant. It had employees 
who were ready and willing to manage its 
train and carry forward its stock, and thus 
perform its contract and discharge its duty, 
but they were prevented by mob violence 
which the defendant could not by reasonable 
efforts overcome. That under such circum- 
stances, the delay was excused had been held 
in several cases quite analogous to this, which 
are entitled to much respect as authorities.® 

The cases of Weed v. Panama‘ and Black- 
stock v. N. Y. & Erie R. R. Co.,° do not sus- 
tain the plaintiff’s contention here. If in 
this case the employees of the defendant had 
simply refused to discharge their duties, or 
to work, or had suddenly abandoned its ser- 
vice, offering no violence and causing no 
forcible obstruction to its business, those au- 
thorities could have been cited for the main- 
tenance of an action upon principles stated 
in the opinions in those cases. 

We are, therefore, of opinion that this 
judgment should be reversed and a new trial 
granted, costs to abide event.’’ 





Wacerinc Conrracts—Lex Loci Con- 
TRACTUS—BrokeErs.—In the Maryland Court 
of Appeals was recently decided® a case of 
some interest,to persons engaged or concerned 
in speculative traffic. Tne facts were, in 
brief, that defendant wasa lawyer worth 
about $3500, that he engaged plaintiffs who 
were brokers to buy and sell stocks, grain, 
and other commodities for him, upon mar- 
gins, that they carried on a large business in 
that way, the aggregate of the transactions 
amounting to $800,000, that in all those 


3 Pittsburgh & C. R. R. Co. v. Hazen, 84 Ill. 36; S. 
C., 25 Am. Rep. 422; Pittsburgh C. W. L. Ry. Co. v. 
Hallowell, 65 Ind. 188; S. C., 32 Am. Rep. 63; Bennett 
vy. L.S. & M.S. R. R. Co., 6 Am. & Eng. Cas. 391; I. & 
W.L. R. R. Co. v. Juntgen, 10 Bradw. 295. 

417 N. Y. 262. 

51 Bosw. 77; affirmed, 20 N. Y. 48. 

6 Stewart v. Schulle, Skd. Ct. App. May 14, 1886, 3 
Cent. R. 509. 





transactions there was only one instance of 
actual delivery,that the actual amount of mar- 
gins put up by defendant in all these trans- 
actions was only $1700. The locus of all 
these transactions was in the State of Penn- 
sylvania. The traffic came to anend, and 
the plantiffs sued for money advanced, com- 
missions etc., and the defendant pleaded that 
the whole business was a series of wagers, 
wholly illegal in Pennsylvania, and that he 
owed the plaintiffs nothing. Judgment how- 
ever was rendered against him and he ap- 
pealed. 

The court held that as both parties resided 
in Pennsylvania, and the principal employed 
the plaintiffs (brokers) to make purchases 
and sales in other States, but it being agreed 
that deliveries were to be made in Pennsyl- 
vania, the law of that State governed. That 
the law of that State is, that when a person 
enters into gambling stock transactions 
through a broker, he will be deemed to be 
dealing with that broker as a principal, not as 
an agent ;7 that selling stocks which the sel- 
ler does not possess at the time of the sale is 
a gambling contract, contrary to the policy 
of the law, and void.* This being the law of 
Pennsylvania and the contract having been 
made in that State in which plaintiffs and de- 
fendant resided, the Court of Maryland ad- 
ministering that law held that the parties 
dealt with each other as principals, and the 
transactions between them being against pub- 
lic policy, when and where they were made, 
were illegal and created no right of action. 


7 Kuchezky v. DeHaven, 97 Penn. St. 202. 

8 Dickson v. Thomas, 97 Penn St. 278; See also, Far- 
cira v. Gabell, 89 Penn St. 98; North v. Phillips, 89 
Penn St. 250; Brua’s Appeal, 55 Penn St. 294. 








THE AMERICAN ABROAD. 





As there has been a great deal said about 
the failure of the United States Government 
to protect the rights of its citizens in foreign 
countries, it may be worth while to enquire 
briefly what those rights are; and, in order 
thereto, to consider some of the anomalies of 
American citizenship, and how its privileges 
are acquired and lost. I shall not, therefore, 
here employ the term ‘‘citizen’’ in its etymo- 
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logical sense, nor yet in the sense indicating 
one to whom necessarily belongs the right of 
participation in the affairs of government; 
put in the sense in which it is used in the 
United States exclusively, namely, as indicat- 
ing a person of either sex and of any age, 
native born or naturalized, who owes allegi- 
ance to our government, and is entitled to its 
protection in the exercise and enjoyment of 
all the so-called private rights. Thus, for 
example, we,in the United States,have always 
had, and we still have, two classes of citizens 
—one which has, and one which has not, the 
rights of suffrage ; but the individuals of both 
are equal before the law, and are equally en- 
titled to protection by the government in the 
exercise of all the fundamental rights inci- 
dent to citizenship. 


By the old English common law (the basis 
of our American jurisprudence) a native- 
born subject owed an allegiance which was 
intrinsic and indelible. It could not be di- 
vested by any act of his own, nor was it in 
the power of a foreign State, by employing 
or naturalizing him, to dissolve the bond of 
allegiance between him and the crown. And 
although this doctrine was practically aban- 
doned by Great Britain in 1814, when the 
prisoners, taken in the service of the United 
States, were unconditionally exchanged, it 
was never explicitly renounced until 1870, 
when it was declared by statute that a British 
subject ceases to be such, upon becoming 
duly naturalized in a foreign State. . 

The first attempt at a constitutional defini- 
tion of American citizenship occurs in Article 
XIV., adopted July 28, 1868. It is therein 
declared that,‘‘all persons born or naturalized 
in the United States, and subject to the juris- 
diction thereof, are citizens of the United 
States, and of the State wherein they reside.’’ 
Previous to that time, it had been held, that a 
person could not be a citizen of the national 
government, except as he was a citizen of 
one of the States. Such was the well-known 
opinion of Mr. Calhoun, and of the political 
party of which he was the chief ‘ornament 
and exponent. Thus, for instance, that per- 
sons born and residing in the District of 
Columbia or other Territory of the Union, 
though within the United States, and subject 
to its jurisdiction, were not citizens of the 
United States. 





Absurd as this proposition now seems, it 
had never been judicially controverted. On 
the contrary, the decision in the celebrated 
Dred Scott case virtually sustained it. And 
since that decision was never reversed or 
overruled, a negro, though born of free 
parents and within our allegiance and juris- 
diction, could never become a citizen of the 
United States by anything short of an amend- 
ment to the Constitution. 

But persons of the African race are not 
the only beneficiaries of this amendment. It 
reaches far beyond the incidents and conse- 
quences of slavery. It eradicates from our 
federal system a most pernicious doctrine 
that had distracted the country for more than 
half a century, and which had culminated in 
unequal legislation and in practical insecurity 
to life and property. It makes American 
citizenship a sure guarantee of safety by put- 
ting forever at rest, the question as to whether 
a person may be a citizen of the United 
States other than as he is such incidentally, 
by reason of his citizenship of some of the 
States. It goes even beyond this, and makes 
a marked distinction between national and 
State citizenship. Thus, a person may not 
only be a citizen of the United States with- 
out being a citizen of a State, but an impor- 
tant condition is necessary to give him the 
character of the latter. He must ‘‘reside’’ 
within a State to make him a citizen of it, 
whereas, it is only necessary that he should 
be born or naturalized within our Federal 
jurisdiction, in order to be a citizen of the 
United States. 


It has been rather loosely asserted that 
this constitutional provision fastens upon us 
the doctrine, derived from the English com- 
mon law, that all persons born within our 
territory are, with few exceptions and to all 
intents and purposes, citizens of the United 
States. It, however, makes personal subjec- 
tion to our jurisdiction a necessary element 
of citizenship, and this has been held to ex- 
clude Indians. The native-born African is 
subject to our jurisdiction, and is therefore a 
citizen. But the native-born Indian is ad- 
judged to be beyond our jurisdiction (at 
least for certain purposes) and is not, there- 
fore, deemed a citizen. Our government 
makes treaties with him, and thus nominally 
awards him the status of national independ- 
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ence; and yet, strangely inconsistent with 
this, it holds that he is a ‘‘domestic subject’’ 
and hopelessly beyond the reach of its natur- 
alization laws. [See Opinion U. S. Attorney- 
General, 7,746.] So that, a descendant of 
the original lords of the soil, can be admitted 
to citizenship only by a special act of Con- 
gress, or by treaty. The Pueblo Indians of 
New Mexico constitute no exception, because, 
as citizens of the Mexican Republic, they 
became citizens of the United States by the 
Treaty of Guadeloupe-Hidalgo. 

Another test of nationality is the national- 
ity of the father. ‘‘By the law of nature 
alone,’’ says Vattel, ‘‘children follow the 
condition of their fathers, and enter into all 
their rights. The place of birth cannot, 
therefore, in itself, produce any change in 
this particular, nor furnish any valid reason 
for taking from a child what nature has given 
him.’’ Our government formally adopted 
this doctrine by the act of Congress of Feb- 
ruary 10, 1855, with, however, a qualification 
that the rights of citizenship shall not descend 
to persons whose fathers never resided in the 
United States. And even in cases where, by 
the laws of a foreign country, all children 
born therein are citizens thereof, notwith- 
standing the nationality of the father, our 
government has never recognized their citi- 
zenship as against that country, though it is 
obligated to recognize their citizenship as 
against all other countries. The practice of 
the English government is the same. But it 
is manifest that the adoption of this test of 
nationality, even with the modifications re- 
ferred to, logically requires the abandonment 
of that by place of birth, at least to a corres- 
ponding extent, so that our so-called ‘‘Civil 
Rights Bill,’’ (of April 9, 1866,) avoids pos- 
sible conflict by only declaring to be citizens, 
persons ‘‘born in the United States and not 
subject to any foreign power.’’ 

Thus, our government has adopted neither 
of these tests of nationality—that by the 
place of birth nor that by the nationality of 
the father—without important qualifications. 
The law in both England and France is sub- 
stantially the same. That of England, like 


‘our own, lays chief stress on the place of 


birth, while in France the father’s nationality 
usually determines, though not absolutely, 
that of the child. 





How or under what circumstances a citizen 
may be deemed to have changed his allegiance, 
and to have obliterated all obligations result- 
ing from his previous allegiance, has been 
among the vexed questions connected with 
our administration of foreign affairs. It has 
been only about fifteen years since the old 
feudal doctrine of indelible allegiance was 
explicitly abandoned in some parts of Europe, 
and previous to that time, even after the 
treaty of 1814, there was always more or less 
conflict between our theories of naturaliza- 
tion and European theories of expatriation. 
There is some friction still, though it has 
been diminished by a series of special trea- 
ties. Thus, for instance, there still remain 
two opposing doctrines of expatriation, 
namely: First, the American, as proclaimed 
in our law of July 27, 1868, whereby ex- 
patriation is declared to be ‘‘a natural and 
inherent right of all people;’’ and, second, 
the continental, as embodied in the Code Na- 
poleon, whereby an emigrant incurs the loss 
of civil rights in his native country, and 
(should he return thereto) certain penal con- 
sequences, if the emigration took place with- 
out permission of the government. 


There are also as many as four main sys- 
tems of naturalization, namely: First, by 
residence for a stated period, renunciation of 
native allegiance and oath of allegiance to 
adopted country, as in the United States; 
second, by employment in the publie service, 
a residence in the country for a stated period, 
by oath of allegiance and a certificate granted 
at the discretion of the government, as in 
England; third, by either employment in the 
public service or certificate from the govern- 
ment, as in Prussia, and, fourth, by residence 
for a stated period and certificate from the 
government without oath, asin France. And 
in addition to these there are often excep- 
tional provisions for the naturalization of 
aliens, as in the United States, by service in 
the army with one year’s residence, ro three 
years’ service in the merchant marine, or, as 
in England, by two years’ naval service dur- 
ing actual war. 

It has never been difficult for a foreigner 
(if ‘‘a free white person 21 years of age,’’) 
to become a citizen of the United States. 
Under our existing laws, he must have re- 
sided in our midst not less than five years; 
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must have made his preliminary declaration 
of intention two years beforehand; must 
take an oath to abjure all former allegiance 
and to support the Constitution of the United 
States; must renounce any title of nobility 
which he may have; must prove, by two citi- 
zens, that his residence has been continuous 
for,at least,five years, and that he has resided 
one year at least within the State where the 
court is held; must satisfy the judge that he 
has, during that time, behaved as ‘‘a man of 
good moral character,’’ that he is attached to 
the principles of our constitution and is 
‘‘well disposed to the good order of the gov- 
ernment.’? Finally, the country of his for- 
mer allegiance must, at the time of his ad- 
mission, be at peace with the United States, 
because, by the law of nations, the subject 
or citizen of a belligerent cannot transfer his 
allegiance. When thus duly naturalized, he 
is thenceforth entitled to the full measure of 
all the privileges and immunities of American 
citizenship, political as well as civil, except 
that he must wait two years longer before he 
is eligible to a seat in Congress, and that he 
can never be eligible to the office of Presi- 
dent. If, however, he should visit the coun- 
try of his former allegiance, the protection to 
be given him therein by our government must 
be considered in connection with other 
questions of natural rights and duties, 
because he is not necessarily discharged 


from obligations or penalties which he 


may have actually incurred before emigra- 
tion. But of this, we shall have occasion to 
speak further on. 

Any ‘‘free white woman’’ married to an 
alien, becomes naturalized by the naturaliza- 
tion of her husband; and any woman who is 
eligible to citizenship by our laws, becomes a 
citizen by marrying a citizen. The minor 
children of an alien, if living in the United 
States at the time of his naturalization, are 
deemed citizens, and if he should die after 
making his preliminary declaration of inten- 
tion to become a citizen, and before his actual 
admission, his widow and children are deemed 
citizens. 

The law itself would not be objectionable, 
if it could be honestly administered ; and at 
the time of its enactment, more than three 
quarters of a century ago, its honest admin- 
istration was possible. But since that time, 












indeed within the last fifty years, nearly all 
the States have, by constitutional amend- 
ments, stripped the local judiciary of its 
ancient independence and prestige. They 
have, with hardly an exception, either made 
the judges elective for short terms by univer- 
sal suffrage, or else virtually placed all 
judicial tenures at the caprice of some ward 
politician. The result is, that as these local, 
or State courts still have jurisdiction in this 
vitally important ‘matter, naturalization 
frauds have become the rule rather than the 
exception. Any one ought to be able to see 
that the judge, in such cases, should,be inde- 
pendent ; Jeast of all, should he be the mere 
tool of some local political ‘‘boss.’’ Besides, 
since the power of naturalization is, by our 
constitution, vested in the national legisiature 
exclusively, the power to grant certificates of 
naturalization should be as exclusively in the 
national courts. This is of infinitely more 
practical importance than any probationary 
term of residence, because it is of no con- 
sequence whether that term be long or short, 
so long as its provisions are habitually disre- 
garded by the tribunal having the power to 
admit to citizenship. 


The nationality of married women has been 
the source of much controversy, and although 
questions closely connected therewith are 
constantly arising, our Congress has never 
defined the status of American women mar- 
ried to aliens. The common law rule in such 
cases is, that marriage produces no dissolu- 
tion of her native allegiance, and there can 
be no doubt that this was the rule in the 
United States,previous to the act of Congress 
of February 10, 1855. The question then is, 
did that act change the law? It confers citi- 
zenship upon an alien woman who marries a 
citizen, but it does not say that an American 
woman forfeits her nationality by marrying a 
foreigner. If the laws of her husband’s 
country confer citizenship of that country up- 
on her, there seems no good reason why she 
may not enjoy the privileges without effect- 
ing her rights in her native country. Her 
marriage to an alien domiciled in the United 
States, does not denationalize her; and if she 
goes to her husband’s country, the objection 
to double allegiance would not necessarily 
preclude her enjoyment of rights and immu- 
nities incident to her American citizenship. 
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If, on the contrary, it be held that by accept- 
ing the privileges conferred by her husband’s 
country, she forfeits her American citizen- 
ship, her own right of inheritance, as well as 
that of her children, may be seriously affected. 
Therefore, until some legislative act, or some 
decision of our Supreme Court, shall place 
this vexed question beyond dispute, it would 
seem the safer plan for the Executive branch 
of our Government to adhere to the old com- 
mon law rule. et i 

The attitude of our Government on the sub- 
ject of expatriation, has never been particu- 
larly remarkable for consistency. Until 
quite recently, we had no statute authorizing 
the exercise of the right of expatriation by 
our owncitizens; and our Courts had decided 
in the meantime, that, in the absence of such 
a statute, an American citizen could not ex- 
patriate himself. And yet, in apparent for- 
getfulness of this fact, we had been natural- 
izing the subjects and citizens of other coun- 
tries, on condition of their renunciation of 
their previous allegiance. We had even gone 
so far as to ask other countries to place their 
legislation in harmony with our naturaliza- 
tion laws, quite overlooking the fact of our 
failure to so harmonize our own. 

The Declaration of July 27, 1868, known 
as the ‘‘Expatriation Act,’’ was intended to 
correct this defect. It declares ‘‘the right of 
expatriation’’ to be ‘‘a natural and inherent 
one of all people,’’ and that ‘‘any declara- 
tion, instruction, opinion, order or decision 
of any officer of the United States which de- 
nies,restricts, impairs or questions this right, 
is inconsistent with the fundamental princi- 
ples of this government.”’ 

This language savors of the hustings; and, 
in addition to its questionable taste, is both 
gratuitous and indefinite. It says too much, 
in that it assumes to speak in behalf of ‘‘all 
people ;’’ and it says too little in that it fails 
to declare how, or under what circumstances 
this ‘‘right of all people may be exercised by 
American citizen. It fails to define ‘‘expa- 
triation,’’ or to say what is essential to its 
full attainment, or what shall be the evidence 
of its accomplishment. The power of Con- 
gress to make such laws as it pleases in re- 
gard to the denationalization of its own citi- 
zens, no one questions. That is an attribute 
of sovereignty, incident to every independent 





State. And it may enforce, within its own 
jurisdiction, such laws asit pleases to make 
touching the naturalization of foreigners, 
Inasmuch, therefore, as these are, rights of a 
municipal or domestic character, this declara- 
tion, as to the ‘‘natural and inherent right of 
all people,’’ is law as respects our own citi- 
zens,but nothing more than an expression of 
opinion as to what is the law of nations. Con- 
sequently, it is not binding on other nations 
further than they may assent to it by treaty, 
or that it may, in reality, accord with the law 
of nations. 

Again, the language of the act is ill chosen 
when it declares that ‘‘all naturalized citizens 
of the United States while in foreign coun- 
tries, are entitled to, and shall receive from 
this government, the same proteciton of per- 
son and property which is accorded to native 
citizens.’’ Such sweeping assertions of un- 
qualified rights of naturalized citizens in for- 
eign countries, may sound very well at the 
hustings; and, though always of very ques- 
tionable taste, may be thought by some to 
be justifiable as a contrivance to catch the so- 
called ‘‘foreign vote.’’ But sensible people 
know that Congress cannot alter the law of 
nations; and that any declaration contrary 
thereto,is not binding upon the President,who 
is charged by the constitution with the ad- 
ministration of our foreign affairs. A free 
State may legislate on the subject of expatri- 
ation and naturalization, without enquiry as 
to the laws of other countries ;. because’ the 
assent of the emigrant’s native country to his 
change of residence, is no longer considered 
necessary in the country which naturalizes 
him. And after his naturalization, the emi- 
grant is, with one exception, entitled to all 
the protection which is usually accorded to 
native born citizens. But the exception here 
noted, is an important one; and it arises 
whenever the emigrant returns to his native 
country. The question of his protection then 
becomes complicated with other questions of 
natural rights and duties, which no govern- 
ment can afford to ignore. He cannot, in 
such case, justly claim exemption from 
obligations or penalties incurred before emi- 
gration; unless, indeed, they may have been 
discharged or satisfied by lapse of time or 
other intrinsic causes. Thus, for example, 
if he deserted the army or navy, or had be- 
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trayed some public trust, or, after having 
been conscripted, he emigrated in order to 
escape duty, his change of citizenship does 
not extinguish the.obligation in the one case, 
nor satisfy the penalty in the other; though 


it does discharge him from the liability to 
any service that had not been actually required 


of him before emigration. These principles 
are so generally conceded in all our treaties 
with foreign powers, and so generally rec- 
ognized even in the absence of treaty stip- 
ulations, that they are no longer matters of 
dispute. 

We usually hear a great deal, once in about 
every four years, of the failure of our gov- 
ernment to protect the rights of its natural- 
ized citizens in foreign countries; and it is 
but natural that our demagogues, as well in 
Congress as out of it, should improve the oc- 
casion to distinguish themselves by ‘‘bun- 
combe’’ speeches. But intelligent men, fa- 
miliar with the administration of our foreign 
affairs, need not be told that where the rights 
of one naturalized citizen have been neglected 
by our government, it has espoused the 
cause of hundreds who have little or no claim 
upon it. In other words, every well informed 
man knows, and every candid man must ad- 
mit, that the abuses of American citizenship 
in foreign countries have become frequent 
and shameful. It is avery common thing for 
natives of other countries to maintain a resi- 
dence in our midst barely long enough to pro- 
cure (by purchase or otherwise) certificates 
of naturalization. They then return to their 
native country—or take up their abode in 
some other—with no intention of ever mak- 
ing of the United States their permanent res- 
idence. In this way, they enjoy exemption 
from the duties and burdens of citizenship in 
both countries ; from those in the country of 
their residence by reason of their naturaliza- 
tion papers, and from those in the country of 
their adopted allegiance by reason of their 
continuous absence. And every American 
Minister and Consul will testify,that it is pre- 
cisely this class of persons who give our gov- 
ernment most annoyance and trouble. They 
are usually the most importunate in their de- 
mands for protection, and generally the first 
to complain, if their demands are not readily 
complied with. And it sometimes happens 
that, by misrepresentation and falsehood, 





they either embroil our government in diffi- 
culty,or place it in a wrong position. 

But, it is said, that, in all cases where, by 
the laws of their native country, these per- 
sons were never expatriated’ by being nat- 
uralized in ours, and where they assume du- 
ties or perform acts compatible with their 
original allegiance and incompatible with 
their acquired citizenship, they must be held 
to have absolved our goverment from all ob- 
ligation to protect them. Very true. But 
this seldom happens, and for obvious rea- 
sons. By our treaties with most European 
countries, and by the laws of nearly all the 
Latin-American States, expatriation is ac- 
complished whenever naturalization takes 
place; and since the primary object of these 
persons is to avoid the duties of citizenship 
in both countries, they are very careful not 
to assume duties or perform acts that would 
imply a purpose to resume their former alle- 
giance. And thus, while living beyond the 
reach of the authority of our government— 
without ever having identified themselves with 
it, and without ever having contributed any 
thing to its support—they successfully invoke 
its power to shield them from the ordinary 
burdens of citizenship in the country of their 
residence. 

An effective remedy for such abuses is not 
possible,except by some well digested scheme 
of Congressional legislation. There should 
be some explicit declaration by Congress of 
the conditions under which citizens of the 
United States shall be deemed to have expa- 
triated themselves; and when a man, in a 
foreign country, demands protection as an 
American citizen, he should be required to 
produce some better evidence of his nation- 
ality than that afforded by the certificate of 
a petty municipal magistrate who,although he 
may have common law jurisdiction, and ‘‘a 
seal and clerk,’’ usually obtains his office as 
a reward for some supposed political service 
at the primaries, and holds it by the extreme- 
ly uncertain tenure of the popular will. 

WitiraM L. Scruaes. 
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NEGLIGENCE — FELLOW-SERVANT OR 
VICE-PRINCIPAL. 





HOKE v. THE ST. LOUIS, KEOKUK AND NORTH- 
WESTERN RAILWAY CO. 





Supreme Court of Missour, March 18, 1886. 


NEGLIGENCE—Fellow-Servants—Road Master aud 
Common Laborer are not.—Where a rvad-master of a 
railroad company has superintendence of the road de- 

<rtment, and jurisdiction over all wrecking trains, 
and through his negligence in giving a wrong signal 
to an engineer of a wrecking train, engaged in re- 
moving a wreck, one of the laborers is injured in per- 
forming a duty imposed upon him by the ‘‘boss” of 
the gauge, such road-master, in giving the signal, was 
not acting as fellow-servant of such laborer, but was 
acting as vice-princidal or “‘alter ego” of the railroad 
company. 


The facts appear in the opinion. 
Ray, J., delivered the opinion of the court. 


This was an action for damages for an injury 
alleged to have been done to plaintiff by defend- 
dant and its employees, while engaged in loading 
a wrecked car upon a wrecking train of defend- 
ant. 

This action was. commenced in the Lincoln 
County Circuit Court, and afterwards transferred 
to that of St. Charles, where there was a verdict 
and judgment for plaintiff for $10,000, from which 
the defendant appealed to the St. Louis Court of 
Appeals, where the judgment of the Circuit Court 
was reversed,and the case remanded, from which 
the plaintiff appealed to this court. 

The case is reported in the 11 Missouri Appeal 
Reports, 574, where the general facts of the case 
appear; except that the record shows the extent 
and nature of the powers, duties of jurisdiction 
of Tracy, as road-master of defendant, more fully 
than appears by the opinion. 

The controlling question in the case, and upon 
which it was made to turn in the Court of Appeals, 
is, whether the plaintiff and said Tracy were fellow- 
servants in the transaction in which the injury 
was received; or whether said Tracy, in said 
transaction, acted as vice-principal, or ‘‘alter ego”’ 
of the defendant company. 

The Court of Appeals, in effect, held that plain- 
tiff and said Tracy were fellow-servants, and that 
it did not appear that the injury complained of 
arose from any negligence of Tracy’s in the mat- 
ter of employing hands, or in any matter, in 
which he replaced the master, or in any of the 
business, in which, he was vice-principal, or ‘‘al- 
ter ego”’ of the master, and that plaintiff could 
not, therefore, recover, and for that reason re- 
versed the judgment of the trial court, and re- 
manded the cause, and the propriety of this rul- 
ing is the question now before us. 

The record shows, not only that said Tracy was 
road-master of defendant road, with power to em- 
ploy and discharge hands, but, also, that as such 
roac-master, he had jurisdiction over the road- 












bed and tracks of defendant throughout its entire 
line; that his duties were to keep road-bed, tracks, 
cattle guards and fencing in repair; that he had 
authority to employ and discharge section fore- 
men, foremen of construction and wrecking trains, 
bridge watchmen, and also all men and laborers 
in his department; that his authority and juris- 
diction extended alike, to laborers, section fore- 
men, forerhen of construction and wrecking trains 
engaged in the work of clearing away, or remoy- 
ing a wreck from the road-bed or track; or any 
special foreman engaged in the special work of 
clearing away such a wreck, etc. 


The record, also, shows that in August, 1879, a 
supply train of defendant’s cars, consisting of 3 
box and 3 flat cars, had been wrecked on defend- 
ant’s road, near Foley station, and the evidence 
on the part of the plaintiff tended to show that 
the plaintiff, at the time of the injury complained 
of, was working in defendant’s employ as a la- 
borer, under Michael Fitzgerald, an agent (and 
servant of defendant, who was superintending or 
bossing the body of laborers, of whom plaintiff 
was one; that plaintiff was acting as a laborer un- 
der the direct supervision, direction and control 
of John Tracy. who was defendant’s road-mas- 
ter, and as such had control of the road-bed and 
track of defendant’s entire line, with the powers, 
duties and jurisdiction heretofore stated, in that 
behalf; that said Fitzgerald was section and con- 
struction foreman of defendant, and was assisting 
said Tracy in superintending plaintiff and other 
laborers in removing the wreck and loading a flat 
car, whose wheels and trucks had been broken 
off, upon a wrecking train, both of which were 
owned by defendant, and being controlled by de- 
fendant’s agents. 

The wrecking train was composed of an engine 
and flat cars, and had been cut in two, some of 
the cars attached to the engine being south of the 
wrecked flat car, and other cars standing still 
north of the wrecked car. The flat or wrecked 
car had been lifted upon the track of defendant 
road, when the train was cut in two, and the 
north end of the wrecked flat car had been lifted 
up and placed on the first car in the wrecking 
train, north of the wrecked car, and the other la- 
borers and plaintiff, under the control and super- 
vision of Tracy and Fitzgerald, were attempting 
to place the south end of the wrecked car on the 
first car of the wrecking train, immediately south 
of the wrecked car, so that the first car of the 
south might be pushed under the wrecked car. 
This wrecked car was held up above the level of 
the first flat car south, by levers resting on the 
floor of the first flat car south, the north ends of 
which levers extending a few inches under the 
south end of the wrecked car; and while the 
wrecked car was held up by the levers, plaintiff 
was ordered by Fitzgerald and Tracy to go under 
the wrecked car, and push out one of the levers. 
The plaintiff obeyed the order and whilst pushing 
at the lever, Tracy, intending to signal the engi- 
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neer to move the engine north, and thus force the 
flat car, on which the levers were resting, under 
the wrecked car, by carelessness and mistake, sig- 
naled the engineer to move south, in consequence 
of which, the engine was moved south, and thereby 
drew the flat car and levers from under the 
wrecked car, and caused the same to fall on 
plaintiff, crushing and crippling him for life. 

The testimony on the part of the defendant, on 
the contrary, tended to show that Tracy gave the 
right signal, but that the engineer, by mistake and 
carelessness moved the engine south, instead of 
north, thus causing the accident. On this point, 
the testimony is conflicting as to what signal 
Tracy gave, but all agree, that if he gave the sig- 
nal the plaintiff’s witnesses say he gave, he gave 
the wrong signal, caused the cars to move the 
wrong way, and thus occasioned the accident and 
injury in question, and so the jury found. 

The material instructions given and refused in 
the cause, are set out in the opinion of the Court 
of Appeals and are as follows: Those given for 
the plaintiff are two in number, as follows: 

1. If the jury find from the evidence that one 
John Tracy was the road-master of defendant’s 
railroad, and as such road-master was the super- 
intendent for the defendant of the work of re- 
moving and loading up the wreck in question, and 
had entire control and charge thereof, with power 
to employ the section foreman and section hands, 
and that the plaintiff was subject to his orders 
and directions, then the jury are instructed that 
said Tracy was not a fellow-servant with the 
plaintiff, and that said Tracy’s acts and conduct, 
in connection with said work, were and are the 
acts and conduct of the defendant, so far as this 
case is concerned. 

2. If the jury believe from the evidence that the 
plaintiff, while employed by defendant as a sec- 
tion hand, on or about the 15th day of August, 
1879, in the discharge of his duty as such section 
hand, was ordered by his superior to step under 
the wrecked car and push out a certain lever, and 
that in discharge of said duty, and in obedience 
of said order, plaintiff stepped under said car, 
and while engaged in attempting to carry out 
said order, the defendant, through negligence or 
mistake, and without warning to the plaintiff, 
gave to the person in charge of the engine a sig- 
nal to move said engine and the cars attached to 
it southward, when the proper signal would have 
been to move the engine and cars attached north- 
ward, and that in obedience to said signal, the 
person in charge of the engine moved said engine 
and-cars attached to it southward, and that, in 
consequence thereof, said wrecked car fell upon 
and injured plaintiff, the verdict must be for the 
plaintiff. 

Three were given for the defendant, as follows: 

1. If the jury believe, from the evidence, that 
at the time plaintiff was injured, he was an em- 
ploye of the defendant, and engaged with a num- 
ber of other men in loading a wrecked train on a 





flat-car attached to an engine on defendant’s 
track, and that John Tracy, defendant’s road- 
master, gave a signal to the engineer in charge of 
the engine to move his engine northwardly, and 
that the engineer instead of moving his engine 
northwardly, moved southwardly, and that the 
plaintiff's injury was caused by the southward 
movement of the engine and the car thereto at- 
tached, the plaintiff cannot recover, and they 
must find for the defendant. 


2. Even though the jury may believe, from the 
evidence, that plaintiff’s injury was caused by the 
southward movement of the train, by the engi- 
neer in charge, in obedience to an order of John 
Tracy, the defendant’s road-master, so to do; yet, 
if they also believe from the evidence that the 
said engineer had reasonable grounds to believe 
that this was a wrong signal, and that obedience 
to this signal would cause damage or injury, the 
plaintiff cannot recover, and the finding must be 
for the defendant. 


3. If the jury believe, from the evidence, that 
prior to the happening of the accident which 
caused the injury to plaintiff, defendant’s road 
master, John Tracy, gave the men employed in 
loading the wrecked car on another flat-car warn- 
ing that they must get out of the way, that he was 
going to move the train, or words to that effect, 
and that said warning was given in sufficient time 
before the moving of said train for said men to 
get out of the way, and loud enough for the men 
to hear said warning; and shall further believe 
that plaintiff. in the exercise of reasonable care, 
could have heard said warning, and failed to get 
out of the way, then the defendant is not liable in 
this action and the verdict must be for defendant, 
unless the jury further find, that said Tracy saw 
that plaintiff was in danger in time to have pre- 
vented the injury, and failed to make proper pre- 
caution to prevent said injury. 

The court gave the following instruction, upon 
its own motion: 9. The court instructs the jury 
that a servant of a corporation, who is injured by 
the negligence or misconduct of his fellow servant, 
can maintain no action against the master for such 
injury, and that this rule applies in all cases, 
without regard to the degree of subordination in 
which the different servants or agents may be 
placed with reference to each other, and if the 
jury find from the evidence that plaintiff, Tracy 
and Fitzgerald were, at the time of the injury com- 
plained of, all employes of defendant, in the ser- 
vice of the defendant, then the verdict of the jury 
must be for defendant, unless the jury should also 
find and believe from the evidence that the road- 
master, Tracy, had sole charge and control of the 
work, as superintendent thereof, with power to 
employ the hands employed, and that the plaint- 
iff was at the time subject to his order, and that 
the injury complained of was caused by his (the 
said Tracv’s) negligence. 

Defendants asked the court to instruct the jury, 
‘“‘that if plaintiff and Tracy were fellow servants of 
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defendant, all engaged at a common employment 
at the time of the accident, and the injury was 
caused by Tracy’s negligence in giving a wrong 
signal, defendant is not liable; and also that if 
Tracy was road-master of defendant, with author- 
ity toemploy and discharge hands, yet, unless 
plaintiff was injured by some negligence of Tracy 
in the employment of unfit men, or the providing 
of unsafe appliances, the verdict must be for de- 
fendant.”” These declarations of law were re- 
fused. 

The court of appeals held that instruction num- 
ber 2, given for plaintiff was erroneous and un- 
warranted by any evidence in the case; and that 
the instructions asked, by the defendant and set 
out in the course of its opinion as refused, should 
have been given. 

The case at bar, in all its essential features and 
principles, is identical with that of Moore v. The 
Wabash St. Louis & Pacific Ry. Co., recently de- 
cided by this court and not reported. In that case 
this court, per Henry, C. J., had occasion to con- 
sider and review this whole question of fellow 
servants in an elaborate opinion and the ruling in 
that case must be accepted as decisive of this. 
That was an action to recover damages for an in- 
jury sustained by the plainntiff therein while in 
the employ of that defendant as a car repairer. 

The defendant in that case,itseems, kept a local 
car shop at Stansbury (its general car shops being 
elsewhere and under a genera] superintendent 
thereof named Buck) and had in its employ a 
foreman cf car repairs, named Kestler, who had 
sole charge and control of hands employed to re- 
pair cars. 

At that shop, the plaintiff was employed as a 
car repairer and was ordered by said foreman to 
repair the draw-head of one of the freight cars 
of defendant standing on a side track, under a 
promise from said foreman that he would protect 
him from danger and injury while so employed 
in making said repairs, and prevent any train 
or engine from coming on said side track, while 
so employed; but that, through the negligence 
and carelessness of said foreman, an engine of 
defendant was -permitted to come in upon said 
track, and drive with great force against said 
car, under which said plaintiff was so at work, 
whereby plaintiff’s right arm was caught and 
crushed between said cars, etc. 

In treating of that case, the court use this lan- 
guage: ‘If we may venture a general proposition 
on the subject, it is, that all are fellow servants, 
who are engaged in the prosecution of the same 
common work, under the direction and manage- 
ment of the master himself; or of some servant 
placed by the master over them.”’ 

‘If a person employs another to perform a duty, 
which he would have to discharge, if another 
were not employed to do it for him, such person, 
as to that service, stands in the master’s stead 
with relation to other persons.”” * * 

‘The person who had control of the work and 





the men engaged in it, directing how, when and 
where it should be done, represents in those mat- 
ters the company itself. It was the duty, a con- 
tractual obligation, of the company to provide for 
the safety of the men at work in repairing the 
cars. The company devolved that duty upon the 
person, who represented it, in conducting, order- 
ing and managing the work and men engaged in 
— = * 

‘“‘The foreman, in what he had to do for the 
company, did not represent himself; except ag 
the agent of the company, he had no interest in 


the repairs ordered. He did none of the manual 


labor in repairing the car, but, for the company, 
gave such orders and directions to the car repair- 
ers, as he thought proper. That the foreman was 
an inferior servant to Buck (who had a general 
control and management of car repairs, anywhere 
along the line of the road,) does not determine 
that the foreman was a fellow servant of plaintiff. 
* * Buck, the general superintendent of car re- 
pairs, was not a fellow servant of plaintiff, and 
could not have been so regarded, if he, instead of 
Kestler had been present,and given the order,and 
made the alleged promise to protect plaintiff in 
obeying that order; and if by authority of the 
company, Kestler was placed there to do what 
fell within tne line of Buck’s duty, did he not, in 
respect to that matter, stand in the same relation 
to the company, as Buck himself, and if Buck had 
personally done what it is alleged Kestler did, 
could the company have successfully defended 
the action, on the ground that Buck and plaintiff 
were fellow servants? 

‘“‘We recognize the principle that one may act 
in the dual character of a representative of a mas- 
ter and as a fellow servant. If it had been the 
duty of the foreman, in this case, to assist when 
necessary in the manual work of repairing the 
cars, in addition of the other duties of superin- 
tending, controlling and directing such work, and 
he had gone under the car with plaintiff, to assist 
in repairing the car; and by some negligent or 
unskillful act, while so engaged, injured the plain- 
tiff, the latter could not have _ recovered, 
without proof of facts, which entitle one to re- 
cover when injured, in consequence of the negli- 
gence or unskillfulness of a fellow servant. Un- 
der the circumstances proved in this case, we 
think that plaintiff and Kestler were not fellow 
servants.”’ 


In this case at bar, as has been seen, Tracy, 
whose negligence and carelessness in giving sig- 
nals to the engineer, occasioned the injury in 
question, was not at the time engaged or assisting 
in the manual work of removing said wreck from 
the road-bed and track of defendant; or in load- 
ing said wrecked car upon said wrecking train; 
nor does it appear to have been his duty, as road- 
master, sv to do; but was engaged as such in su- 
perintending, directing, and controlling said la- 
borers, including plaintiff, in said work; and in 
that particular, was in the line of his duty, as road 
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master of the defendant; and under the authority 
of said case of Moore v. Wabash St. L. & Pacific 
Ry. Co., supra, said plaintiff and Tracy were not 
fellow servants; but, that Tracy, in the transac- 
tion in which theinjury in question was received, 
represented the master, and in that behalf was 
acting as vice principal or ‘‘alter ego,’ and that 
his negligence in that particular was the negligence 
of defendant, for which it is liable. 

Various other questions were raised in the pro- 
gress of the trial and suggested and argued by 
briefs of counsel, which we have not overlooked, 
but we have not deemed them material to the 
proper disposition of the case and they will not 
be further noticed. 

The question we have considered was raised at 
every stage of the proceeding, first, by way of ob- 
jection to the reception of any evidence at the 
trial; second, by way of demurrer to plaintiff’s 
evidence, and third, by way of instructions and 
confessedly was and is the principal and control- 
ling question in the case. 

For these reasons, the Court of Appeals erred in 
its said ruling, and its said judgment for that 
cause is reversed and the cause remanded to that 
court, with directions to enter up its judgment af- 
firming that of the circuit court. All concur. 


Nore.—The first case reported, passing on the lia- 
bility of an employer for injuries to an employe, oc- 
casioned by a co-employe, is the English case of Priest- 
ley v. Fowler,! in 1837. This was followed in 1841 by 
Murray v. So. Car. R. R.;2and in 1842 by the Massa- 
chusetts case of Farwell v. Boston & W. R. R.,° and 
then in 1850 by the English case of Hutchinson v. York 
N. & B. R. Co.4 These cases decided, that when an 
employer had provided proper appliances, he was not 
responsible for an injury sustained by one of his em- 
ployes caused by the carelessness or negligence of a 
¢o-employe. These decisions were almost universally 
adopted as the correct exposition of the law through- 
out this country. But it was soon perceived that such 
tulings often produced injnstice—that operators 
turned over the whole immediate care and supervis- 
ion of their business to subordinates, and escaped all 
liability for injuries caused by such subordinates. The 
courts then proceeded, without reversing the rule, to 
qualify and differentiate it, till in some courts it is torn 
almost to shreds, and a coach and four can be driven 
through it. Without attempting to decide where the 
weight of authority is, we will call attention to the va- 
rious modifications of the rule, which have been 
adopted by the different courts: 

1, When a servant is injured by the fault of another 
servant working in an essentially different department 
of the business, the master is responsible therefor.5 
The two servants are not considered to be fellow-ser- 
vants, unless they were actually co-operating at the 
time of the injury in the particular business in hand, 
or their usual duties brought them into habitual con- 


13 Mee. & W. 1. 

1 McMullan, 385. 

84 Metce. 49. 

45 Exch. 343. 

§ King v. Ohio, etc. R. Co., 14 Fed. Rep. 277; Chicago, 
M. & St. P. R. R. v. Ross, il2 U. 8. 377; Garrahy v. K. C., 
St. Joe & C. B. R. R.,25 Fed. Rep. 258; Nash. & C. R. R. v. 
Carroll, 6 Heisk. 347. 









sociation, so that proper caution would be likely to 
result.6 

2. The master is required to provide proper and safe 
machinery and appliances for his laborers, and he is 
not allowed to delegate this duty to any agent or ser- 
vant so as to relieve himself from responsibility.” 

8. After the master has provided proper appliances, 
he must see that everything is kept in a safe condition, 
and if he intrusts that duty to a servant, he will still 
be liable for any injury to any servant caused by tho 
appliances being out of order.8 ‘ 

4. The cases go further than the matter of proper 
machinery and appliances. The master must provide 
proper assistance in the work and the proper watch- 
fulness, that no injury may be caused by other em- 
ployees. The principal case treats of the latter liabil- 
ity. He is liable to a brakesman for an injury caused 
by his failure to place enongh brakesmen on the train.® 
Where a servant was engaged in repairing a car, it was 
the business of his principal to keep trains of cars 
from running against his car, and the principal was 
held liable for the neglect of the boss car repairer in 
that respect.10 

5. Two servants of the same master are not fellow- 
servants when oneacts in a superior capacity to the 
other, and the master is liable for injuries to the su- 
bordinate caused by the carelessness or negligence of 
thesuperior. At first it was held, that to hold the 
master responsible, he must have intrusted this super- 
ior servant with the actual control of all his business 
—made him his alter ego... Then it was held, that 
this superior servant must have the power to employ 
and discharge the inferior servant. But now it is con- 
sidered sufficient that the inferior servant is under the 
control and subject to the orders of the superior ser- 
vant.!2. Ohio and Kentucky from the first adopted this 
modification of the rule.18 It will be noticed, as in the 
principal case, that the employer is exempted from 
responsibility for the negligence of the superior ser- 
vant, when, at the moment of the accident, the super- 
ior is working with and assisting the inferior, and is. 
not engaged in directing and supervising. 

6. The master is also responsible for injuries sus 
tained by a servant in executing work different from 
that for which he contracted, and which he was or- 
dered to execute by his employeror by a superior ser- 
vant.14 


6 Chicago & N. W. R. R. v. Miranda, 93 Ill. 302. 

7Schultz v. Chicago, M. & St. P. R. R. 48 Wis. 375; Gil- 
more v. N. P. R. R.9 Sawy. 558; Hough v. Railway Co., 
100 U. S. 213; Indiana Car Co. v. Parker, 100 Ind. 181; Cop 
per v. Louisville, etc. R. R.,2 N. E. Rep. 749; Pantzar v. 
Tilly Foster M. Co., 99 N. Y. 369; Hannibal & St. J. R. R. 
v. Fox, 31 Kans. 586. 

8 Atchison, T. & S. F. R. R. v. Moore, 31 Kans. 197; Lew- 
is v. St. Louis & I. M. R. R. 59 Mo. 495; Tierney v. Minne. 
& St. L. R. R. 33 Minn. 311; Cunningham v. U. P. Ry., 7 
Pac. Rep. 795; Schultz v. C. M. & St. P. R. R., 48 Wis. 375; 
Brabbits v. C. & N. W. R. R.38 Wis. 289; Holden v. Fitch- 
burg R. R. 129 Ma-s. 268; Ford v. Fitchburg R. R., 110 
Mass. 240; Mullan v. Phila. & S. M. Co., 78 Penn. St. 25; 
King v. Ohio, etc. R. R. 14 Fed. Rep. 277, 

9 Booth v. Boston & A. R. R., 73 N. Y. 38; Flike v. Bos- 
ton & A. R. R. 53 N. Y. 549. 

10 Hannibal & St. J. R. R. v. Fox, 31 Kans. 586. 

11 Brothers v. Cartter, 52 Mo. 372; Malone v. Hathaway, 
64.N. Y.5; Willis v. Oregon R. & N. Co., 11 Oreg. 257. 

12 Cowles v. Richmond & D. R. R., 84 N. C. 309; Lalor v. 
Chicago, B. & Q. R. R. 52 Ill. 401; Thompson v. Chicago, 
etc. R. R. 4 McCrary, 629; Chicago, ete. R. R. v. Lund- 
strom, 16 Neb. 254; Chicago, M. & St. P. R. R. v. Ross, 112 
U. 8. 377; Gravelle v. Minn. & St. L. R. R., 3 McCrary, 352. 

13 Berea Stone Co. v. Kraft, 31 Ohio St., 287; Louisville 
& N. R.R. v. Collins, 2 Duvall, 114. 

14 Lalor v. Chicago, B. & Q. R. R. supra. 
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It may be said, that the only case where the old rule 
has not been impugned, is where the servants are so 
far working together as to be practically co-operating, 
and to have opportunity to control or influence the 
conduct of each other, and have no superiority, one 
over the other. Since the rule grew up as judicial leg- 
islation, the courts are acting properly in retiring 
from a position where injustice may be done. 

S. S. MERRILL. 





EQUITY—MISTAKE—REFORMATION OF IN- 
STRUMENT—OVERWHELMING PROOF— 
PAROL EVIDENCE. 


JAMES A. C. BOND v. FANNIE V. E. DORSEY. 





Maryland Court of Appeals, May 27, 1886. 


1. Equity has jurisdiction to entertain a suit to re- 
form an instrument (here a release of a mortgage) 
which has been dated, drafted, recorded, etc., erron- 
eously by mistake. But the evidence of mistake must 
be “clear and overwhelming,” or at least ‘‘satisfact- 
ory.” 

2. What is meant by “overwhelming,” ‘‘satisfact- 
ory,” “‘clear,”’ etc., explained with reference to decis- 
ions of various States. 


8. Parol evidence of mistake is admissible in sup- 
port of a suit to reform a mistake in an instrument. 
Record evidence is not always required. 

4. Parol evidence may be received to show mistake 
in according release of a mortgage, against subsequent 
mortgagees, although not against bona fide purchas- 
ers for value. 


Appeal from the Circuit Court for Carroll coun- 
ty, in equity. Reversed. 

The facts are stated in the opinion. 

Argued before Alvey, Ch. J., and Robinson, 
Ritchie, irving, Miller and Yellott, JJ. 

James A. C. Bond, appellant, pro se; Messrs. 
Charles B. Roberts, James McSherry and W. A. Mc- 
Kellip, for appellees. 

YELLOTT, J., delivered the opinion of the 
court. 

This is an appeal from a decree of the Circuit 
Court for Carroll county sitting in equity. The 
bill of complaint was filed by the administrator 
of Henry Bussard; and it is alleged in said bill 
and shqwn by the proof in the cause that William 
H.B. Dorsey, being indebted to the Central Na- 
tional Bank of Frederick City on two promissory 
notes, with the said Henry Bussard as one of his 
indorsers, did on the second day of October, 1876, 
execute a mortgage to said bank as security for 
the liquidation of said indebtedness. 

The land described in said mortgage consists of 
a tract of about forty acres; of which said tract 
eight acres and a fraction are situate in Frederick 
county, and the remaining portion in Carroll 
county. This land belonged to the appellee, Fan- 
nie V. E. Dorsey, who was the wife of the said 
William H. B. Dorsey, and who joined with her 
husband in the execution of the mortgage. 








Subsequently, but on the same day, the said 
Dorsey and wife executed another mortgage of 
the same property to Lewis F. Detrick of Balti- 
more City, in which is a recital mentioning the 
existence of the first mortgage, and thus recog- 
nizing its priority. On the 9th day of November, 
1876, Dorsey and wife executed a mortgage of the 
same property to the Maryland Fertilizing & 
Manufacturing Company. On the 14th day of 
May, 1878, the first mentioned mortgage was as- 
signed by the Central National Bank to the said 
Henry Bussard, he having paidthe notes for which 
this mortgage was intended as security. The said 
Henry Bussard held another mortgage executed 
by John J. Molesworth of Frederick county, and 
recorded in the clerk’s office of said county. As 
shown by the testimony of Molesworth,the money 
secured by this mortgage was paid on or about the 
17th of May, 1878, to the mortgagee at his house 
in Carroll county, at which time he promised to 
enter a release on the record in Frederick county. 
On the 21st of May, Henry Bussard went to Fred- 
erick City; and it is contended by the plaintiff's 
solicitor that he went for the purpose of releasing 
the mortgage executed by Molesworth. ‘The 
mortgage assigned to him by the bank having 
been recorded in Frederick county, on the 27th of 
May, 1878, soon after his return from Frederick, 
he sent the same mortgage, with the assignment 
thereon, to the clerk of the Circuit Court for Car- 
roll county, to be there recorded. It was subse- 
quently discovered that while on his visit to Fred- 
erick City he had not released the mortgage from 
Molesworth, but had released the mortgage exe- 
cuted by Dorsey and wife to the bank, and as- 
signed to him, which mortgage had not then been 
and has never since been paid. It is contended 
by the appellant, that this release was made by 
mistake; and this question must now be deter- 
mined by the proof in the cause. 


The evidence adduced on the part of the plain- 
tiff seems to be strong envugh to remove all rea- 
sonable doubt with reference to the occurrence of 
a mistake in making the entry of a release on the 
record. Itis not to be presumed that Mr. Bus. 
sard intended to release a mortgage which had 
never been paid. And it is difficult to suppose 
that, after executing a release in Frederick coun- 
ty, he would subsequently send the same mort- 
gage to Carroll county to be there recorded. But 
it is easy to believe that he intended to release the 
mortgage from Molesworth, which had been paid, 
and which was afterwards released by his admin- 
istrator. 


Such surmises would, of course, avail nothing 
unless supported by proof. But the testimony of 
witnesses, who are not contradicted, is so strong 
as to show clearly that Mr. Bussard did not in- 
tend to release the mortgage assigned to him by 
the bank. One of the witnesses says that in March, 
1880, the appellee, Fannie V. E. Dorsey, said to 
Henry Bussard in her presence, that it was a mis- 
take, and offered to take him to Frederick in her 
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carriage and have the mistake rectified. Another 
witness says, that she heard Mr. Bussard tell Mr. 
Ross, his attorney, that he had intended to re- 
lease the mortgage from Molesworth, and had ex- 
ecuted the release of the other mortgage by mis- 
take. 

These two witnesses are the daughters of Henry 
Bussard, and may be interested in his estate; but 
they are of high respectability; and their testi- 
mony, so far from being contradicted, is corrob- 
orated by that of other persons who have no in- 
terest in the matters in controversy. The mother 
of William H. B. Dorsey, says that she heard the 
appellee offer to take Mr. Bussard in her carriage 
to Frederick, and he said he was too infirm to go, 
and expressed his apprehension that he would 
never be able to correct the release. Mr. Bussard 
died very soon afterwards at the age of eighty- 
two years. This testimony is strongly corrobor- 
ated by that of Charles W. Ross, who says that 
“Mr. Busard claimed that the release made by 
him of the Central Bank mortgage, which had 
been assigned to him, was an error; that he in- 
tended to release a mortgage given him by a man 
of the name of Molesworth.’’ Mrs. Dorsey, the 
appellee, was present at this conversation. 

The only testimony offered by the defendant 
was that of Thomas Gorsuch, formerly the clerk 
of the Circuit Court for Frederick county. He 
says he has no recollection of the transaction, but 
does not think that such a mistake could have oc- 
curred, as it was an assigned mortgage. 

But when we see by the evidence that the mort- 
gage’was assigned by the bank on the Mth of May, 
1878, and was first recorded in Frederick County; 
that on the 21st of May, 1878, Mr. Bussard went to 
Frederick and on the 27th of the same month sent 
the mortgage to Carroll County to be recorded, 
the conclusions is obvious that he must have spoken 
to the clerk about the mortgage; and during this 
conversation the mistake may, as the result of age 
and infirmity, have oecurred. But Mr. Gorsuch’s 
memory has retained nothing in relation to the 
transaction, and therefore nothing is establishen 
by his testimony. 

When it has been proven that a mistake of this 
nature has occurred, equity will intervene and 
grant relief. Butit has been said in some of the 
cases that the proof must be clear and overwhelm- 
ing. Beard v. Hubble, 9 Gill, 430; Groff v. Rohr- 
er, 35 Md. 327; Mendenhall v. Steckel, 47 Md. 
454, 

What is intended to be understood by the very 
strong expression ‘“‘overwhelming proof’ is ex- 
plained by other authorities. It cannot be dis- 
puted that proof sufficint to remove every doubt 
from the mind is, in effect, overwhelming, because 
it establishes the part sought to be proved; and 
no proof can usefully accomplish more than this 
result. In some of the States,the expressions used 
by the courts are not so strong; and it is held that 
“the evidence of the mistake must be clear and 
satisfactory,leaving but little, if any, doubt of the 





mistake,’’ Miner v. Hess, 47 Ill. 170; Heaven- 
ridge v. Mondy, 49 Ind. 434; Burgin v. Geberson, 
26 N. J. Eq. 72. 

And in other courts ‘“‘satisfactory evidence’’. of 
the mistake is sufficient, as indeed it must be suf- 
ficient in all cases where a material fact is sought 
to be established by proof; for if it were other- 
wise, the evidence would not be satisfactory. As 
Chief Justice Shaw said, in a case nearly resem- 
bling the one now under consideration.— 

‘*The discharge of a mortgage on the margin of 
the record of the mortgage deed is strictly an act 
in pais of which the register is the witness, and is 
declared by the statute to have the force and ef- 
fect of a release duly acknowledged and recorded. 
But a release acknowled and recorded would not 
be conclusive, even if delivered, if no money was 
paid, and other facts proved showing that it was 
delivered by accident or mistake. Iam of opin- 
ion it is such a case of accident and mistake in the 
course of conveyancing, as would be relieved 
against in a court of equity upon satisfactory proof 
of such mistake or accident.”” Bruce v. Bonney, 
12 Gray, 111. 

It has been contended on the part of the ap- 
pellee that, ‘‘as against the subsequent mort- 
gagees, parol eviderce of an alleged mistake is 
inadmissible, and no decree could be passed 
thereon affecting their rights.” 

The case cited as authorities do not support this 
proposition. Those were cases in which the legal 
existence of the mortgages was not disputed, but 
an attempt was made to vary the apparent mean- 
ing of the instruments of writing and give them a 
different effect from that warranted by the lan- 
guage therein contained. But here the very exis- 
tence of a valid release is disputed. 

It is contended that the release, having been 
made by mistake, is a nullity. In relation to this 
question the authorities tend strongly in one di- 
rection. The doctrine thus established is that ‘‘a 
subsequent mortgagee, whose rights existed at 
the time of the release, cannot object to the prior 
mortgagee being restored to hisrights. Ofcourse 
the mortgage cannot be restored as against one 
who has in good faith purchased the property af- 
ter the cancellation, or has advanced money upon 
it upon the faith of a clear record title.”’ 2 Jones, 
Mortgages, § 967; Trenton Banking Co. v. Wood- 
ruff, 1 Green’s Ch. (N. J.) 117; Fassett v. Smith, 
23 N. Y. 252. 

The authorities remove all doubt in regard to 
the admissibility of parol evidence to prove a mis- 
take in regard to the execution of an instrument 
of writing. Busby v. Littlefield, 31 N. H. 193; 
Canedy v. Marcy, 13 Gray, 373; McKay v. Ship- 
son, 6 Ired. (N. C.) 452. 

The evidence in this record is such as to leave 
no reasonable doubt on the mind of anyone who 
carefully examines, in that Henry Busard did not 
intend to release the mortgage which had never 
been paid; and that the release was the result of 
amistake. Such fact being established, it follows 
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that the plaintiff was entitled to the relief asked 
for in the bill of complaint; and the court below 
erred in refusing to grant such relief. The order 
dismissing the bill should therefore be reversed 
and the cause remanded, so that a decree may be 
passed in conformity with what has been said in 
this opinion. 

Order reversed and cause remanded, with costs 
to the appellant. 


NoTE.—Mistake is one of the original subjects of 
equity jurisdiction. In case of mistakes affecting the 
recording or registration of legal instruments, it has 
been exercised under a great variety of circumstan- 
ces. It is well settled that if in the recording of a 
deed, such a mistake occurs as prevents the recording 
or registration of the instrument operating as con- 
structive notice of the transfer and all its material in- 
cidents, the record is unavailing against subsequent 
purchasers or mortgagees. Thus the registry of a 
mortgage which does not state the name of the mort- 
gagee isnot constructive notice to subsequent pur- 
chasers.1 And where a mortgage to secure a debt of 
$3.000 was registered as for a debt of $800, it was avail- 
able against a subsequent purchaser only tothe amount 
of the latter sum.? It is incumbent upon the parties 
to the instrument to see that no mistake is made, they 
must in such case bear the consequences, not the sub- 
sequent purchaser, who is required to do no more 
than examine the record, and is authorized to take as 
correct what he finds there. And if a record shows 
the name of a person as grantor, who is not the gran- 
tor, the record is not notice. The rule is that a record 
is constructive notice of that of which its perusal 
would be actual notice.4 And it is said that if part of 
the deed, or defeasance accompanying it, is omitted, 
and the instrument appears on the record as an abso- 
lute deed, it will be held to be good for nothing as 
such, because it is in fact no conveyance, and it is 
equally worthless as a mortgage, because it does not 
appear on the record to be a mortgage.” 5 quere. 

This last dictwm may well be questioned. The deed 
thus recorded, without its defeasance, would be good 
for nothing in favor of the grantee and against its 
grantor, for both had full actual notice of the defea- 
sance and its terms, but it would surely be good in 
favor of a bona fide purchaser from the grantee, with- 
out notice,actual or constructive, of the infirmity of the 
grantee’s title thus standing fair upon the record.¢® 

It is abundantly manifest therefore, that when the 
rights of third persons have supervened in consequence 
of the recording or registration of a deed, and such 
third persons are innocent bona jide purchasers with- 
out notice actual or constructive, and for a valuable 
consideration, the mischief caused by a mistake is ir- 
remediable in law or equity. 

Unless this is the case, and provided no such privil- 
eged persons as bona Jide subsequent purchasers with- 


1 Peck v. Mallam, 10 N. Y. 509. 

2 Beekman Vv. Frost, 18 Johns. 544. 

8 Terrell v. Andrew County, 44 Mo. 309. 

4 Jennings v. Wood, 20 Ohio, 261. 

5 Brown v. Dean, 3 Wend. 208; James v. Morey, 2 Cow- 
en, 246; Dey v. Dunham, 2 Johns. Ch. 182; Friedley v. 
Hamilton, 17 Serg. & R. 70; Jaques v. Weeks, 7 Watts, 
261, 2875 Edwards v. Turnbull, 50 Penn. St. 509; Hen- 
drickson’s Appeal, 24 Penn. St. 363. 

6 Cogan v. Cook, 22 Minn. 137; See also, Fletcher v. 
Butten, 4 N. Y. 396; Schreck v. Pierce, 3 lowa, 350; Con- 
way V, Case, 22 111. 127; Wilson v. Getty, 57 Penn. St. 266. 








out notice are concerned, the powers of courts of 
equity to remedy all the mischievous consequences of 
a mistake are plenary and sufficient.? The proof how- 
ever must be plain and entirely satisfactory, because 
the rule is that the written paper is presumed to con- 
tain the meaning of the parties, and the onus is, there- 
fore laid with much emphasis upon him who seeks to 
overturn it. It must stand until the contrary is es. 
tablished beyond all reasonable controversy. We 
take it that what is said in the principal case, and the 
cases therein cited about ‘overwhelming proof’’ means 
no more than this; that the preponderance must be 
very decided, and that one mistake having already been 
made, the court must take very good care that it shall 
not be followed by another. In a Vermont case the 
court says, that the proof shall be strong and of a con- 
clusive character,’ in Missouri the rule is stated to be, 
that when the mind of a judge is entirely convinced 
upon any question of fact or law he is bound to act 
upon his conviction.!0. The Supreme Court of Illinois 
says that a court of chancery “‘will not reform a writ- 
ten instrument except upon clear and satisfactory 
proof.! In Pennsylvania it is said that relief will not be 
granted, unless there is a plain mistake made out by 
satisfactory proofs, and that the evidence must not be 
loose, equivocal, or contradictory; open to doubt or to 
opposing presumptions. In Georgia the court says, 
that this power of courts of equity should be exercised 
sparingly, wiih great caution and only upon the clear- 
est proof of the intention of the parties.!5> And it all 
amounts to this; that the instrument shows distinctly 
what appears to be intention of the parties, the party 
seeking to overthrow it, has before him a double la- 
bor; and must accomplish it by proportionate proof. 
He must show, not only that the parties did not mean 
what they said, but also, and with much precision, 
what they did mean. 

And this may, and generally must, do by parol evi- 
dence.!4 And in no event can he be permitted to over- 
throw an existing contract unless he can show either 
fraud or mistake, mere misunderstanding of the facts 
will not do,!5 nor can he accomplish his object if it ap- 
pears that the mistake was the result of his own negli- 
gence.16 ‘ [Ed. C. L. J.) 


7 Hearne v. Marine, etc. Co. 20 Wall. 490; lvinson vV. 
Hutton, 98 U. S. 79. 

8 1 Story Eq. Jur. (9th e-}.) § 152; Gillespie v. Moon, 2 
Johns. Ch. 585; Rhode Island v. Massachusetts, 15 Pet., 
271; Daniel v. Mitchell, 1 Story C. C. 172; Tucker v. Mad- 
den, 44 Me. 206. 

9 Preston v. Whitcomb, 17 Vt. 183. 

10 Leitensdorfer v. Delpky, 15 Mo. 160. 

11 Cleary v. Babcock, 41 Ill. 271. 

12 Edmonds’ Appeal, 59 Penn. St. 220; See also, Beard 
v. Hubble, 9 Gill. 420. 

13 Reese v. Wyman, 9 Ga, 430. 

14 Hunt v. Rousmanier,8 Wheat. 174; 1 Story Eq. Jur. 
(9th ed.) § 156; 3 Greenlf. Ev. (8 ed.) § 330. See also, El- 
liott v. Sackett, 108 U. S. 132; Popplein v. Foley, 61 Md. 


381; Jones v. Sweet, 77 Ind. 187; Morris v. Stern, 80 Ind. 


227. 
15 Story v. Conger, 36 N. Y. 673. 
16 lverson v. Wilburn, 65 Ga, 103. 
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AGENCY—AGENT TRANSCENDING HIS AU- 
THORITY —SALE BELOW PRESCRIBED 
RATES—NOTICE TO PURCHASER—BILL 
RENDERED—LIABILITY OF PURCHASER 
—WAIVER OF TORT—EFFECT. 





ROGERS v. HOLDEN. 





Supreme Judicial Court of Massachusetts, July 1, 
1IS86. 

1. A contract between a purchaser of goods and the 
agent of the seller, by which such agent agrees to let 
the buyer have the goods below the price to which he 
is limited by his agency, the buyer being apprised of 
the limit, is not binding upon the agent’s principal. 

2. When a bill for goods sold is rendered to the 
buyer, and he makes no seasonable protest against the 
prices charged, he is bound by those prices. 


8. When a plaintiff has an option of suing in tort, 
or upon contract, waiving the tort, by taking the lat- 
ter course he does not ratify the acts of his agent done 
in excess of his authority, and known to the defendant 
to be in excess of such authority. 


STATEMENT OF THE CASE.—The facts were, that 
the plaintiff’s agent sold to defendant certain 
goods at rates below the prices at which, he was 
authorized to sell, agreeing with the defendant 
that he himself would make good the deficit. He 
was paid the reduced price, but did not make 
good the deficit, for which the sellers, after hav- 
ing sent a bill of the goods, sued the buyer. 
Further facts appear in the opixion of the court. 

GARDNER, J., delivered the opinion of the 

court : 
The defendants contend that, upon the report of 
the auditor, the plaintiffs cannot recover in con- 
tract; that there were two courses open to them, 
one to ratify and adopt the contract of their agent 
and the prices he had made, the other to repu- 
diate the contract and replevy the goods, or sue 
for their value in trover. The law is clear that, if 
the plaintiffs’ property was sold by a person, as- 
suming to act for them, but without authority, 
and the plaintiffs waive the tort and ratify the 
contract in an acjion against the purchaser, they 
must ratify itas the agent made it. Brigham v. 
Palmer, 3 Allen, 450. 

The case finds that Norris was employed by the 
plaintiffs, as their traveling agent, to sell their 
goods at prices not less than the so-called ‘“‘min- 
imum prices,’ and that the several defendants, 
from the commencement of their dealings with 
Norris, not only knew that he was the plaintiffs’ 
agent, but they ‘‘had notice at the time of the 
sales of the several bills of goods to them, and 
at the times of settlement therefor, of the limita- 
tions of the authority of Norris, the plaintiffs’ 
agent, to sell at prices not less than the so-called 
minimum prices.” 

The transaction between the defendants and 
Norris and the plaintiffs were as follows: Norris, 
the agent, made a schedule or order of the goods 





wanted by defendants, and the minimum prices 
were marked thereon! at the same time it was 
agreed between the defendant and Norris, that 
defendants should settle the bills at prices then 
agreed upon between them, and not according to 
the prices stated in the order; Norris sent the or- 
der to the plaintiffs at Boston, who shipped the 
goods ordered to the defendants, charged them in 
their books with the amount of goods shipped, at 
the prices stated in the order, and at the same 
time sent to the defendants, by mail, a bill of the 
goods sent, containing a description of the goods 
shipped, and prices corresponding to the descrip- 
tion, and prices stated in the order by them re- 
ceived from Norris. After the defendants had 
received the goods, and the next time Norris went 
to the defendants’ store, he settled the bill accord- 
ing to the prices agreed upon at the time the or- 
ders were given, and at less than the minimum 
prices, and receipted the bill in full sent by 
plaintiffs to defendants. He then informed the 
plaintiffs that he had collected of the defendants 
a certain sum of money, the sum so stated being 
equal to the full amount, when in fact he received 
alesssum. The plaintiffs thereupon credited the 
defendants with the amount paid, as stated by 
Norris, and charged Norris with the money which 
he reported he had received. There were more 
than one hundred of these orders, and the trans- 
action was substantially the same in each, The 
plaintiffs had no knowledge of the private agree- 
ment between the defendants and Norris. 

There is sufficient evidence in these transactions 
to show that Norris and the defendants combined 
together to deceive the plaintiffs, and that this 
was done by means of a pretended contract. The 
defendants ordered goods of the plaintiffs at a 
certain price, which they did not intend to pay, 
and permitted the plaintiffs to charge them with 
the goods, and send them bills for the same at 
prices which they had agreed with Norris should 
not be paid. The plaintiffs now have the right to 
insist upon the execution of the contract which 
the defendants have by implication made. They 
ordered the goods at the minimum prices; when 
the goods arrived and the bills with them, charg- 
ing the defendants with the goods at the prices at 
which they were ordered, they did not refuse to 
receive the goods, nor did they notify the plaint- 
iffs of any mistake in the price. By remaining 
silent, while the numerous bills were sent to them, 
they have impliedly ratified the sale of the goods, 
by the plaintiffs at the prices named in the bills. 
Bearce v. Bowker, 115 Mass.129, The defendants 
say, we did not make this contract, although we 
knew that Norris ordered the goods for us at the 
minimum prices. and although we received the 
bills of the goods at the same prices at which they 
were ordered, and we have remained silent ever 
since, yet we made an agreement with Norris, 
which he knew he was not authorized to make, to 
buy the goods at a less price. We think that the 
defendants cannot set up this agreement for the 
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purpose of ‘denying the contract which the law 
says exists between them. They will not be per- 
mitted to take advantage of their own wrong for 
their own benefit. Hill v. Perrott, 3 Taunt. 274; 
Walker v. Davis, 1 Gray, 506. 

The cases at bar are not'to be confounded with 
Jones v. Hoar, 5 Pick. 285; Brigham v. Palmer, 
ubi supra; Berkshire Glass Co. v. Wolcott, 2 Allen 
227, and other cases of that class, cited by the de- 
fendants for the purpose of showing that the 
plaintiffs cannot waive the tort and sue in con- 
tract, unless they bring their action upon the con- 
tract. made by the agent Norris with the defend- 
ants. The cases at bar have in them an element 
which is wanting in all the above-cited cases. It 
is this, that the defendants knew that the agent 
Norris had no authority to make the contract 
which he attempted to make with them; that the 
agreement between them was a transaction to ob- 
tain the goods from the plaintiffs at a less price 
than they were willing to sell them. It brings 
the plaintiffs’ cases directly within that of Hill v. 
Perrott, wbi supra. 

In the note to Jones v. Hoar, above cited, con- 
taining the opinion given in that case by Judge 
Strong, in the court of common pleas, a clear dis- 
tinction is made between the case of Hill v. Per- 
rott and those sustaining the doctrine contended 
for by the plaintiffs. In that case, Perrott had 
procured the delivery of the goods upon a pre- 
tended sale to one Dacosta, under the impression 
that the defendant was to be his surety, but the 
whole was a “swindling transaction’ to enable 
the defendant to get possession of the goods. The 
court held that the law would imply a contract to 
pay for the goods on the part of the defendant, 
and that he could not be permitted to control this 
implication by setting up the sale to Dacosta, 
which he had himself procured, because no man 
can take advantage of his own fraud. Judge 
Strong, in his opinion, which met with the ap- 
proval of the court, says: ‘‘Although the plaintiff, 
on account of the fraud of the defendant, might 
perhaps consider him as a trespasser, yet as the 
transaction assumed the form of contract by the 
acts of the defendant himself, and the goods went 
from the possession of the plaintiff by his consent 
and through the form of a sale, if the plaintiff 
chose to consider it as a sale, Ido not see how it 
would be competent to the defendant to dispute 
it. . . . It may be considered as belonging to 
a class of cases where the plaintiff may maintain 
assumpsit on account of some act of the defendant 
which varies it from the common cases of tort,and } 
authorizes an action as upon a contract.”’ 

Upon the facts disclosed in the case at bar, we 
think the plaintiffs are entitled to maintain their 
actions in contract. 

2. The defendants contend that the plaintiffs 
cannot recover in any form of action—clearly not 
in contract—because the account between the 
plaintiffs and defendants is balanced and closed, 





and the debt in suit stands charged upon the 
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plaintiffs’ books to Norris. It appears that, why - 
Norris received the money for the goods sold, he C.17 
informed the plaintiffs, usually by mail, that he 
had collected of the defendants a certain amount, 2 Ca 
The facts, which have already been stated, the ity 
auditor found, cannot be regarded as payment for = 
these bills in full, as the plaintiffs made these ep. bey 
tries in their books in ignoran¢e of the real facts, mol 
and they have never had a final settlement with he 
Norris. These charges and credits were appar ow! 
ently a convenient way of keeping the account ver 
with Norris, and were never intended as a trans. goo 
action in the nature of a novation. We think that tice 
the auditor was correct in his finding. is 0 

3. The defendants also deny that the plaintiffs a 0 
can recover for boxes, barrels, crates, packing and _ 
carting. The auditor’s report does not set out goo 
the evidence; it finds the facts only. He finds ow! 
that these charges were on all the bills sent with rier 
the goods to the defendants, and also that they 8. ¢ 
were made in accordance with the customs of “yee 
Boston merchants. We see nothing inconsistent of. 
in this finding by the auditor as matter of law. An 

4. The defendants further contend that, the and 
plaintiffs cannot recover upon the items that did fro 
not accrue within six years before suing out the = 
plaintiffs’ writ. The auditor has allowed all the suc 
items, and he has found no fact in confiict with ing 
his conclusion. He has not reported the evi- loss 
dence, nd his conclusion is, therefore, final. fro) 

This disposes of all the exceptions argued by - 
the defendants. os 

Judgment on the verdict. the 

Gl 
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—A 
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KENTUCKY, ° ° 31 cee 
MARYLAND, ° ° . ° . 19 pre 
MASSACHUSETTS, ‘ ; ‘ , 10, 9 in : 
MICHIGAN, ‘ : é ‘ . tro 
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me 

1. AGENCY—Principal and Agent—Cotton Factor— “ 

When Liable for Conversion—Accounting.—The 

bailee and consignee who violates the contract of pat 
bailment by exercising an unauthorized control ~ 
over, and making an unauthorized disposition of, ° 
the property consigned to him, thereby becomes om 
liable in trover for the conversion of such prop- vie 
erty. It is no defense to such an action, that the to 
wrong-doer accounted for the value of the prop- ” 
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erty at the time when, and market where, such ac- 
count was rendered. (Galbreath v. Epperson 8. 
C. Tenn., June 10, 1886. 1S. W. Rep. id7. 


9, CARRIER— Of Goods—Connecting Lines—Liabil- 
ity beyond Terminus— Through Contract—Bill of 
Lading—Contract for Through Carriage—Offer.— 
When a carrier receives goods marked to a place 
beyond the terminus of his own line, without 
more, or without any further or special contract, 
he is only liable to carry safely to the end of his 
own route, and deliver to the next carrier on the 
usual route. Bill of lading, with condition on the 
back, limiting liability to defendant’s own road, if 
goods are deliverable to a point beyond, upon no- 
tice to next carrier of readiness to deliver to them, 
is not evidence of a through contract. An offer by 
a common carrier to take car-load lots of peas 
from N. to P. at 25 cents per 100 pounds is not an 
offer to carry from N. to P., but only to take the 
goods for carriage to the end of the defendant’s 
own route, and then deliver them tothe next car- 
rier to forward. Harris v. Grand Trunk etc. Co. 
8. C. Rh. Is. July 17, 1886. 5 Atl. Rep. 305. 


3. . Of Goods—Express Company—Loss—Act 
of God—Notice of Loss—Must be Given When.— 
An express company, as acommon carrier of money 
and valuables, is not liable for losses resulting 
from the “act of God, the public enemy, mobs, 
riots,” etc., unless it expressly insures against 
such losses in the contract of consignment. Under 
such circumstances, an express company, not be- 
ing liable, is entitled to no notice whatever of the 
loss. In all cases of loss other than such as result 
from the “tact of God,” etc., the carrier, being lia- 
ble therefor, is entitled to actual notice of loss 
within 30 days after receiving the consignment, in 
order that he may be seasonably enabled to trace 
the missing property. Southern Express Co. v. 
Glenn, 8S. C. Tenn., June 5, 1886. 1S. W. Rep. 
102. 


4. CORPORATION.—Garnishment— Debt due by, to 
employe,beyond State,not Subject to Garnishment. 
—A debt due by a foreign corporation to one of 
its employes at the place of its domicile, not being 
within the jurisdiction of our courts, can not be 
reached and subjected by a creditor here, by pro- 
cess of garnishment against the corporation. In 
rendering the opinion of the court,stone,C.J. said: 
“Garnishment, like attachment, is a species of pro- 
ceeding in rem.It acquires jurisdiction of the person 
pro hac vice, by seizing his property,goods,or choses 
in action. If it cannotacquire jurisdiction or con- 
trol of the res, it needs must fail to acquire, through 
such res, jurisdiction of the person: for jurisdic- 
tion of the person is acquired only through the res, 
or thing. The debt in this case was contracted in 
Kentucky, for a corporation and by a laborer, each 
resident in the State of Kentucky. The situs of a 
debt, in the absence of stipulation to the contrary, 
is the domicil of the creditor. A courtin Alabama 
cannot obtain legal control of the res, or make any 
binding disposition of it; for process of attach- 
ment under our statute can not change rights of 
property situated without the State. * * * We 
hold that situated as these parties were, the debt 
sought to be condemned by process of garnishment 
could not be subjected, first, because it should not 
be brought under the legal control of the court, 
and second, because the statute has made no pro- 
vision for serving process on a foreign corportion, 
to reach a debt such as this was and is. Tingley 
v. Bateman, 10 Mass. 348; Danforth v. Penny, 3 








Pick. 564; Gold v. Housatonic R. R. Co., 1 Gray, 
424; Lawrence v. Smith, 45 N. H. 583; Western R. 
R. Co. v. Thornton, 60 Ga. 300; Sutherland v. Sec- 
ond National Bank, 78 Ky. 250; Bates v. Railway 
Co. 60 Wis. 296; Wheat v. Railroad Co. 4 Kans. 
370; Waples on Attachment, 226-227.” Louisville 
& Nashville R. R. Co. v. Dooley, 8. C. Ala. Dee. 
Term, 1885-86. 


. Witness—Evidence.—A corporation, being 
a collection of individuals, acting through its offi- 
cers and agents, who are admitted to testify in 
cases where the corporation is a party, cannot be 
said to be under legal disability, and the opposing 
party in asuit can be examined as a witness. A 
written statement made by the conductor of a car, 
in the line of his duty, giving details of the acci- 
dent, immediately after it happened, is not admis- 
sible in evidence, but the facts must be proved by 
the conductor or others who witnessed the occur- 
ence. Ifthe conductor be sworn, he may use the 
written statement to refresh his memory. North 
Hudson etc. Co. v. May, 8S. C. New J., July 19, 
1886. 6 East. Rep. 176. 





CRIMINAL Law — Rescue Aiding to Escape—In- 
dictment— Evidence. — Under an indictment for 
aiding a prisoner to escape (Code, § 4130) a convic- 
tion may be had, whether an escape was effected 
or attempted or not; but it is not necessary that 
there shall be a specific intent to liberate any par- 
ticular prisoner, although there must be the in- 
tent to liberate, and it must be found by the jury; 
nor is the consent of the prisoner a necessary in- 
gredient of the offense. In an indictment under 
this statute, it is necessary to aver that the act was 
done “with the intent to facilitate the escape; ”’ 
and that the disguise, instrument, etc., describing 
it, was useful for that purpose. Hurst v. State, 
S. C. Ala. Dec. Term. 1885-6. 


cS 


7. DaMaGES—Measure of Rule as to where Stock 
has been Damaged by Railroad Company.—The 
measure of damages, in a case where stock has 
been negligently killed by a railway company, is 
the difference in value between the cattle when 
live, and the carcass of the animal, when dead. Il. 
Cent. R. R. Co. v. Finnegan, 21 Ill. 646. “The dead 
animal unquestionably belongs to the plaintiff,and 
not to the railroad company, by whose negligence 
it was killed. The tort committed does not oper- 
ate to divest the title of the property so as to trans- 
fer it to the wrongdoer. If the carcass, being of 
any pecuniary value, should be converted to the 
use of the railroad, an action of trover would lie 
for it in favor of the owner. The carcass, it may 
be, is most frequently worth nothing to the owner, 
and the facts must be peculiar which would over- 
come this presumption. It is often bruised and 
mangled, and unfit for any use. Its small value 
and distance from any available point may render 
its utilization profitless. There may be no ready 
market for it, even if possessing some value. In 
such and like cases, we apprehend, the owner may 
abandon the carcass and claim the reasonable value 
of the animal before it was killed, as the proper 
measure of his compensation. Thompson on Neg. 
p. 539, § 31; Rockford ete. R. R. Co. v. Lynch, 67 
Ill. 149; Wood’s Railway Law, p. 1549. § 423.” Gr. 
Pacific Ry. Co.v. Fullerton, 8. C. Ala. Dec. Term, 
1885-6. : 


8. DEED—Delivery — Intention of Grantor. — The 
delivery of a deed is essential to give it effect, and 
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although, when the grantee has possession of the 
deed, and nothing to the contrary be shown, deliv- 
ery will be presumed, yet, when disputed, the 
question is whether the possession was obtained 
with the intention of the grantor, that the grantee 
should receive it as an exeeuted deed, and this 
question is one to be determined by the trier. 
Dwinell v. Bliss, 8. C. Vt. July 31, 1886. 5 Atl. 
Rep. 317. 


9. EvVIDENCE—Account Books—Trial — Objections 
to Evidence, how Made.—A witness may be shown 
an account book of original entries to refresh his 
recollection, and the book itself is admissible in 
evidence. An objection made on trial should be 
accompanied with a statement of the grounds of 
objection, in order that the trial judge may fairly 
understand the precise question upon which he is 
torule. Brown v. Weightman, 8. C. Mich. July 
21,1886. 29 N..W. Rep. 98. 


10. Fraups—Statute of Frauds—Memorandum— 
Correspondence between principal and agent, 
showing only instructions tothe agent, without in- 
cluding authority to contract, is not a sufficient 
memorandum within the statute of frauds to es- 
tablish an agreement to take a lease, although the 
same may have been disclosed to the plaintiff. 
Hastings v. Weber, S. Jud. Ct. Mass., July 2, 1886; 
6 East. Rep. 210. 


11. INsuRANCE—Fire Insurance— Policy—JIncreas- 
ing Risk—Construction of Policy.—A policy of in- 
surance, issued upon a dwelling-house owned by 
plaintiff, contained the following condition: “If 
the risk shall be increased by the erection or use of 
any building contiguous thereto, without the con- 
sent of this company indorsed thereon, this policy 
shall be null and void.” Held, that a building 
erected at a distance of 25 feet is not to be con- 
strued as ‘contiguous, within the meaning 
of the condition, and the policy was not 
avoided thereby. It is a well-settled rule of con- 
struction that the language of a condition in a pol- 
icy, being that of the insurance company, and se- 
lected by it, must be clear and unambiguons, and 
any doubt as to its meaning must be resolved in 
favor of the policy-holder. Olson v. St. Paul, etc. 
Co., 8. C. Minn., July 14, 1886; 29 N. W. 125. 


12. JUSTICE OF THE PEACE—Appeal—Trial de 
Novo.—On appeal from a jndgment rendered by a 
justice of the péace, the case stands for trial de 
novo on the process and pleadings; the judgment 
of the justice is vacated, and a new judgment ren- 
dered on its merits. Whena garnishee answers, 
before a justice of the peace, denying any indebt- 
edness, and his answer is contested, a formal issue 
in writing is not necessary: but,on appeal to the 
Circuit Court, the amount in controversy being 
more than twenty dollars, a formal issue in writ- 
ing must be tendered by the plaintiff; and this not 
being done, the garnishee is not required to take 
any step, nor cana judgment by default be ren- 
dered against him. Lehman v. Hudman, S. C. 
Ala. Dec. Term, 1885-86. 


18. MECHANICS’ LIEN.—The statutes of this State 
upon the subject of mechanics’ liens, being reme- 
dial in their nature, are to be liberally construed in 
order to carry out the purpose of the legislature 
in their enactment. Where a mechanic, who, un- 
der the employment of a contractor, and with the 
knowledge of the owner, has performed labor up- 
on the construction of a building, and the account 








not being paid, takesall necessary steps, as pro 
vided by §§ 8198, 3195, 3201 and 3202, of the Revised 
Statutes, to fix the liability of the owner and to 
obtain a lien upon the premises, and brings his ae. 
tion against the owner to recover the amount due 
and have the same declared a lien, such account 
being less than the balance unpaid on the econ. 
tract, such owner cannot be allowed to set off 
claim against the contractor, not growing out 
the contract, acquired by him after the labor wag 
performed, although such claim was acquired be- 
fore notice that the mechanic’s demand had not 
been paid. Bullock v. Horn, 8. C. Ohio, June %, 
1886; 16 Ohio L. Jour. 124. 


14. MORTGAGE—Assignment—Sale of Notes—Sat- 
isfaction—Entry of Satisfaction After Sale of 
Notes—Right of Grantee of Equity.—The sale and 
delivery, before maturity, of mortgage notes, car- 
ries with it an assignment of the real-estate secur- 
ity, which, in equity, is a mere incident of the debt 
secured. A satisfaction entered on the record by 
the creditor, after he has sold and delivered the 
notes, is a mere nullity, and can neither weaken 
the security of the party to whom he has sold the 
notes, nor strengthen the title of the party who 
afterwards buys the land in good faith from him. 
The party buying mortgaged premises must, at 
his peril, ascertain who then owns the notes ac- 
companying the mortgage, and whether the same 
have been actually paid. Lee v. Clark, 8. C. Mo, 
June 7, 1886; 1S. W. Rep. 141. 


15. MORTGAGE—WNotes Secured by—Description— 
Removal ef Cause—Three notes all alike except in 
the amount, read: “Five years after date for value 
received, I promise to pay , or order, 
dollars, with interest annually at six per cent.” In 
an action to foreclose a mortgage given to secure 
the payment of the notes, held, that the failure to 
state when the interest was payable was a mere 
omission and not a false description. In an action 
to foreclose a mortgage, one of the defendants,was 
a non-resident of the State. Held, that the cause 
was not removable to the Federal courts. Win- 
chell v. Coney, 8. C. Conn., April 10, 1886; 6 East. 
Rep. 214. 








16. . Rights of Mortgagee—Advances—Crops 
Rents and Profits—A mortgagee of growing crops 
may advance suflicient to preserve them trom 
waste and destruction, and the advances thus made 
add to his mortgage debt, and are chargeable 
against the mortgagor in an equitable accounting. 
A mortgagee in actual possession must devote the 
entire rents and profits to the payment of the 
mortgage, and can divert no part thereof towards 
the satisfaction of other and unsecured claims due 
him from the mortgagor, without the express as- 
sent of the latter. Caldwell v. Hull, 8S. C. Ark, 
June 19, 1886; 1S. W. Rep. 62. 





17. MUNICIPAL CORPORATION — Charter — Con- 
struction in Case of Doubt—Prohibition of Sale 
of Liquor— When May be Absolute.—The charter 
of amunicipal corporation is strictly construed, 
though not so strictly as to thwart the legislative 
intent, fairly and reasonably appearing; only such 
powers as are clearly granted, necessarily implied, 
or incidental to the purposes and objects of the 
corporation, will be regarded as conferred; anda 
reasonable doubt as to the grant of a particular 
power, especially if it is in abridgment of natural 
or common rights, will be resolved against the 
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corporation. A grant of power in a municipal 
charter, as in the charter of the Town of Flor- 
ence (Sess. Acts, 1878-79, p. 413), “to license and 
regulate retailing spirituous, vinous, or malt li- 
quors within the corporate limits, and provide for 
annulling and revoking such license, on good cause 
being shown; to close up retail establishments, for 
such time as they may deem necessary; to prevent 
the selling of spirituous, vinous, or malt liquors 
within the corporate limits, whenever they may 
deem it expedient,”’ confers the power to prohibit 
absolutely the sale of such liquors within the cor- 
porate limits. In delivering the opinion of the 
court upon this point, Justice Clopton said: ‘‘* * 
The words prevent, license and regulate, annul 
and revoke, and close up, have each a particular 
and special meaning. By the classification and de- 
scription of the different powers, a case is not 
created for the operation of the rule ejusdem gen- 
eris. If the application of the maxim noscitur a 
sociis manifests any particular intention, it tends 
to show by the relation and association, that a 
higher, more effective, and different power was 
intended to be conferred by the grant to prevent 
the selling whenever deemed expedient, than the 
preceding powers. While it is true, that the dif- 
ferent parts of a statute, relating to the same sub- 
ject matter, often reflect light upon each other, 
and therefore should be construed together, that 
construction should be adopted which will avoid 
contradiction, inconsistency, or superfluousness, 
and at the same time, leave a field of operation for 
each sentence or clause, and give effect to each 
substantive word. * * * The purpose was to 
confer powers, which would be sufficient to an- 
swer the requirements, not only of the existing 
condition, but also of the varying conditions that 
might occur in the history of the corporation. 
They are successive and independent grants of 
distinct powers, not included in the same class, or 
clause; but distinguished from each other plainly 
as the grants of other like police powers, except 
as collocated, and as they relate to the selling of 
spirituous, vinous, or malt liquors.” Ex parte, 
Mayor and Aldermen of Florence, 8. C. Ala. Dec. 
Term, 1886. 


18. NEGLIGENCE—Pleading— Damages.— Contribu- 
tory negligence is a defense, the burden of which 
rests on the defendant, although negatived by the 
averments of the complaint; and it must be affir- 
matively proved by the defendant, unless the 
plaintiff’s own evidence establishes it. Improp- 
erly sustaining a demurrer to a special plea is er- 
ror without injury, when the record affirmatively 
shows that the defendant had the benefit of the 
same defense under the general issue; but the 
principle does not apply to the erroneous over- 
ruling of a demurrer to a bad special plea, where- 
by the plaintiff is compelled to take issue on it. 
In an action by a railroad company, to recover 
damages for injuries caused by a collision of one 
of its trains with several empty cars left standing 
on a side-track by the defendants’ servants; if the 
empty cars were left standing too near the main 
track, and a collision might have been avoided by 
the use of reasonable diligence on the part of the 
persons in charge of the passing train, the defense 
of contributory negligence would be made out; 
and in this connection, the speed of the train and 
the fact that it had a watchman so stationed as to 
see and give notice of obstructions, or the want of 
these precautions, would be material factors; but 
if the empty cars, though not placed too near the 





main track, were insecurely scotched on the down 
grade of the side-track, and, being put in motion 
by the passing train, rolled down on it at the switch, 
the speed of the train would be immaterial, and 
contributory negligence could not be imputed to 
the plaintiff. If the empty cars were placed so 
near the main track as not to allow room for pass- 
ing trains, the defendant cannot claim immunity 
from liability on the ground that this was the re- 
sult of an “honest mistake” on the part of his 
servants. Montgomery, etc. Co.v. Chambers, 8. 
C. Ala., June Term, 1886. 


19. NEGLIGENCE.—Railroad Crossings—Contribu- 
tory Negligence—Question for Jury.—The duties, 
obligations, and rights of railroads and of high- 
way travelers at a point of intersection are mutual 
and reciprocal, and both must use such care as a 
prvdent man would under like circumstances. 
The question of contributory negligence depends 
on the circumstances of each particular case, and 
is one of fact for the jury. Baltimore etc. Co. v. 
Owings, Ct. App. Md., June 23, 1886; 5 Atl. Rep. 
329. 


20. ——_——.Firing Guns—Remedy for Injury 
Caused by—Damages—Defense—Near Highway— 
License.—The law furnishes every person a reme- 
dy, by civil action, to recover damages for injuries 
resulting to him from the negligence of another, 
even though such injury was accidental. To con- 
stitute a valid defense in such cases, the injury 
must be shown to have resulted from some con- 
trolling, superior agency, and without defendant’s 
fault. The laws of Tennessee (Code, § 2275) pro- 
hibit the firing of guns within 200 yards of any 
public highway, and no directions or suggestions 
from one individual to another can be construed 
into a license justifying the latter in a violation of 
said laws. Knott v. Wagner, 8. C. Tenn., June 5, 
1886; 1S. W. Rep. 155. 


21. SALE.—Acceptance—Fire-Engine—Trial of En- 
gine—Breach of Contract—Assumpsit.—Where 
the contract by which a village agrees to purchase 
a steam fire-engine and attachments provides for 
the payment of the first installment of the pur- 
chase money at the date of acceptance of the prop- 
erty, and, at the request of the vendee, the ven- 
dor sends one of its employes to assist at the trial 
of the engine, the nature of the machinery making 
a trial necessary to determine its fitness for the 
purposes required, held, that the acceptance was 
to be after trial, not when placed upon the cars at 
the place of manufacture. Where a vendee re- 
fuses to accept merchandise which, by written 
contract, he has agreed to purchase, the remedy of 
the vendor is not assumpsit for the purchase 
money, but an action for breach of contract, and 
refusal to accept on the part of defendant. Mans- 
jield Machine- Works v. Lowell, 8. C. Mich., July 
21, 1886; 29 N. W. Rep. 105. 





22. .Delivery—Rights of Vendor’s Credit ors— 
Notice.—To constitute a valid sale of chattels, as 
against the vendor’s creditors and subsequent pur- 
chasers, there must be an actual, substantial, vis- 
ible change and delivery of possession. Selecting 
out from a general stock the goods bargained 
away, packing them in unsealed, unmarked boxes, 
charging them to the party who has bargained for 
them, and rendering him an itemized bill of them, 
but without any transfer of actual possession, is of 
no avail against creditors and subsequent pur- 
chasers without notice. Davisv. Meyer,S. C. Ark. 
June 19, 1886; 1S. W. Rep. 95. 
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23. Judicial Sale—Will — Title—One who 
buys at a judicial sale may demand a title free 
from any reasonable doubt, as condition precedent 
to the completion of his purchase. When the tes- 
tator directed in substance that his residuary es- 
tate should remain in the hands of his executors, 
for the purpose of accumulation, inalienable for 
the period of ten years after his death, and the 
trust is not determinable within any two ascer- 
tained lives nor limited by life, such direction is 
void, under the statute. The title to the land and 
premises included in said residuary clause vested 
in the heirs at law of the testator, as though he 
had died intestate. Rice v. Barrett, N. Y. Ct. of 
App., April 13, 1886; 3 Cent. Rep. 440. 





24. SHERIFF — Liability — Attachment — Proof of 
Debt—Consideration—Note—Fraud—Evidence — 
Title. — Where a sheriff justifies the taking of 
property from the possession of A. as being the 
property of the debtor in an attachment suit, it is 
material and necessary for him to establish the re- 
lation of debtor and creditor between the plaintiff 
and defendant in that suit. And where a defend- 
ant in such suit, upon his examination as a wit- 
ness, denied that he owed the alleged claim (a 
promissory note) sued on, and his evidence tended 
to show that the same was fraudulent and invalid, 
held competent and material to inquire, on the 
part of the plaintiff, into the consideration of the 
note, and the circumstances under which it was 
given. Where a party testified that he had de- 
rived title to the property in controversy a short 
time before it was attached, claimed by plaintiff to 
have been fraudulently transferred by defendant, 
it is proper, on his cross-examination, to inquire 
fully into the natnre of his title, and his knowledge 
of an alleged previous transfer, and also the amount 
of the consideration, and whether paid or not. 
Homberger v. Brandenberg, 8. C. Minn., July 12, 
1886. 29 N. W. Rep. 123. 


25. TAXATION—Redemption by One as Agent with- 
out Authority—Ratification Presumed—Reassign- 
ment to Tax Purchaser will not Defeat Redemp- 
tion— Statute Liberally Construed to Support 
Redemption.—The agent to pay taxes in this case 
was a general real-estate agent. He turned over 
his business to another, including that for the 
lands in question. As this time these lands had 
been sold for taxes. The agent and his successor 
both wrote to the owner for ratification. Pending 
reply, the successor tendered redemption to the 
tax purchaser, and obtained an assignment of the 
certificate to his own use. He then advertised that 
he would applv for a deed himself. Under threat 
of prosecution from the purchaser, he then reas- 
signed to the purchaser. Held, that the redemp- 
tion was complete, a ratification must be pre- 
sumed, and such redemption could not be undone 
by reassignment. Sec. 210 (last paragraph) and215 
of the revenue act (2 Starr & C. St. c. 120, pars. 212, 
217) provide that any redemption shall inure to 
the benefit of the owner, and that a receipt of re- 
demption money, or a return of the certificate for 
cancellation, shall constitute a redemption. While 
these do not authorize a stranger to redeem, yet 
the redemption of a stranger with color of author- 
ity will inure to the benefit of the owner. Hous- 
ton v. Buer. 8. C. Ill. June 12, 1886. 7 N. East. R. 
646. 


26. ———. Sale of Tracts Separately Assessed as 








One Tract—Enjoining Execution of Deed — Rp. 
demption.—Where two lots of land were assessed 
in 1880 for taxation separately, and at different 
valuations, and were advertised in the same map. 
ner, but were not offered separately at the tay 
sale, but instead thereof were improperly sold a 
one tract only, and subsequently the owner of the 
lots brings an action to enjoin the issuance of, 
tax deed on account of the irregular sale, held 
that, before he is entitled to the injunction prayed 
for, he must pay or tender the full amount of taxes 
and charges, with interest thereon at the rate of 4 
per cent. per annum. Sec. 127, c. 107, Comp. Laws 
1879. Held, further, thet the owner of the lots go 
sold for taxes cannot redeem his lots, or enjoin the 
issuance of a tax deed on the tax sale,b y tendering 
the taxes and charges with only 10 per cent. inter. 
est thereon, even if he first calis the attention of 
the board of county commissioners of his county 
to the error or irregularity existing in the tax sale, 
and applies to the board for an order directing the 
county clerk not to convey the lots, if such appli- 
cation is refused by the board, and no order made 
concerning the return of the tax certificate, or the 
setting of the same aside. Miller v. Madden,§.(. 
Kan., July 9, 1886. 11 Pac. Rep. 449. 


27. Trespass— Telegraph and Telephone Company 
—Right of Way — Entry on Adjoining Land- 
Damages.—Where a municipal corporation grants 
the right of way through its streets to a telephone 
company, the grant so made must not be construed 
into a license to enter upon adjoining lands owned 
by private individuals. Entering on private prem- 
ises, under such circumstances, without leave 
from the owner, is a trespass for which the com- 
pany must respond in damages. Memphis Bell 
etc. Co. v. Hunt, 8. C. Tenn., June 5, 1886. 1 8. 
W. Rep. 159. 


28. VENDOR AND VENDEE— Vendor’s Lien—Parties 
to Proceedings to Enforce—Foreclosure of Lien— 
Adverse Title.—An action to enforce a vendor's 
lien on real estate is similar in principle toa 
equitable foreclosure, and the same rule, as to 
parties, applies to both proceedings. The only 
necessary or proper parties to the foreclosure of 4 
mortgage or vendor’s lien are the parties to the 
original contract, and those occupying the prop- 
erty, or claiming some interest therein subsequent 
to the original contract. No title adverse to the 
contract being enforced can be litigated, and the 
holder of such adverse title is an unnecessarry and 
improper party. Faubion v. Rogers, S. C. Tex. 
June 22, 1886. 18. W. Rep. 166. 


29. WiLL—Attempt to Create a Perpetuity—Pub- 
lic or Charitable Trust.—A will contained the 
following provision: “I give to Samuel Leeds and 
Josiah Dunham, Jr., their heirs and assigns for- 
ever, and to the survivor of them and his heirs 
forever, in trust to sell, dispose of, invest and man- 
age the same, and appropriate such part of the 
principal and interest, as they may deem best, for 
the aid and support of those of my children and 
their descendants who may be destitute, and, in 
the opinion of the trustees, need such aid.” Held, 
invalid, as tending to create a perpetuity for the 
benefit of those who might not be living at the 
time of the testator’s death. Held, also, that this 
provision of the will could not be sustained as 4% 
public or charitable trust. To constitute a public 
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or charitable trust there must be some benefit to 
be conferred upon or some duty to be performed 
toward, either the public at large,some part there- 
of, or an indefinite class of persons. Kent v. Dur- 
ham, 8. Jud. Ct. Mass., July 1, 1886; 6 East. Rep., 
261. 


30. —— Election—Party Claiming Under Will Must 
Abide by Will as Whole. There is an implied con- 
dition that he who accepts a benefit under an in- 
strument, é. g., a will, shall adopt the whole, con- 
forming to all its provisions, and renouncing every 
right inconsistent with it. This rule has no appli- 
cation where the testator has only a part interest 
in the property devised, and devises the property 
by general terms. Insuch case that interest only 
is devised. But in this case the testator intended 
to devise the whole, and the will must be taken or 
rejected as awhole. Ditch v. Sennott, S. C. IIl., 
June 12, 1886; 7 N. E. Rep. 636. 


31. . Rights of Widow'— Parol Agreement— 
Promissory Notes—Liability of Deceased Partner 
Evidence—Executors and Administrators— With 
What Chargeable—Items Allowed — Attorney’s 
Fees.—Where a son, to whom, with other sons, 
a father, had given property, enters into a parol 
agreement with them and th2 father that he will, 
upon the father’s giving him property in lieu of 
the same, surrender his interest in certain real es- 
tate to one of the sons, dies in possession of the 
property, without making a transfer of his interest 
to the son, and by his will devises the same to his 
widow, such parol agreement cannot be set up 
against the rights of the widow, and she will be 
entitled to the property so devised to her by the 
will. Where several persons, as partners, make a 
note in writing, and deliver the same, and the payee 
afterwards assigns the note, and delivers the pos- 
session of it to one of the partners, the presump- 
tion is that the note has been paid with partner- 
ship funds; and where an effort is made to set up 
the note as an evidence of debt against one of the 
partners who has died, the burden is on the holder 
to prove his claim against the deceased partner in 
some other way than by his own testimony and the 
production of the note. Where a person dies in 
the possession of a note or other security for debt, 
in the absence of any legal evidence showing that 
he has not parted with the title thereto, it becomes 
a part of the assets of his estate, with which his 
executor is chargeable. When, ina suit brought 
against an executor for the settlement of his ac- 
counts, as such, he employs an attorney for the 
protection of his own private interests, connected 
with others, he is liable personally for the fees for 
such services, and for services rendered the estate 
by an attorney, he is entitled to an allowance out 
of thesame. Robbins v. Robbins, Ky. Ct. App., 
June 15, 1886; 1S. W. Rep. 152. 





82. WitnEss—Privilege—Refusal of Witness to be 
Sworn—Contempt-Compet ency—Refusal of a per- 
son to be sworn as a witness, or to obey an order of 
court that he be so sworn, isa contempt of court, 
and may be punished as such; and it is no excuse 
that the person sets up as his reason for the refu- 
sal that his testimony would tend to subject him 
to punishment for a felony. A person called as a 
witness cannot refuse to be sworn on the ground 
that his testimony would tend to subject him to 
punishment fora felony, nor can he urge such pri- 





vilege until a question is put to him, after being 
sworn, the answer to which would have such ten- 
dency; and the court would then decide whether 
the answer would have such an effect. Under the 
California law the State is not prohibited from call- 
ing a party proceeded against in one information 
to testify egainst a defendant charged in another 
and different information: the former, when so 
called as a witness, however, retaining his right to 
object to answering a question put to him by rea- 
son of its tendency to criminate him. A refusal 
to be sworn as a witness on one day, and infliction 
of penalty and suffering of punishment for con- 
tempt in refusing to obey the order of the court to 
be sworn, will not prevent the court from again 
inflicting punishment for another and subsequent 
refusal to be sworn in the same case, on another 
day, this not being the case of double punishment 
for one offense; but each refusal being a separate 
offense, punishable separately. Ex parte Stice, 8. 
C. Cal., June 24, 1886; 11 Pac. Rep. 459. 








QUERIES AND ANSWERS.* 





| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 





QUERIES. 


19. Under Code of Ga. §§ 2598, 2599, any person in- 
terested as distributee or legatee, may cite the admin- 
istrator to appear before the ordinary for a settlement 
of his accounts; or, if the administrator chooses, he 
may cite all of the distributees to be present at the 
settlement. * * * Upon proof of such citation by 
a distributee, the ordinary may proceed to make an 
account, and settle finally between the distributee and . 
administrator. * * * And enforce the same by ex- 
ecution or by attachment for contempt. Courts of Or- 
dinary have general jurisdiction over testate and in- 
testate estates. Under these provisions, on a citation 
by the executor, to one of the legatees, a non-resident 
of the county, has the Court of Ordinary jurisdiction 
to render judgment against said legatee for money 
overpaid him, by said executor, and enforce it either 
of the ways mentioned? G. W. A. 





CORRESPONDENCE. 


To the Editor of the Central Law Journal: 


In Vol. 23, page 157, is a criticism of the opinion 
our Supreme Court in Pierce v. Ry. Co. 36 Wis., 283 
(erroneously cited as page 388). 

Is it certain this court was in error in holding that in 
the absence of proof, the presumption is that the stat- 
ute law of Illinois is the same as the statute law of 
Wisconsin? We think not. On the contrary, we think 
the proposition is good law, with proper exceptions. 
Rape v. Heaton, 9 Wis. 301; Welsh v. Dart, 12 Wis. 
635; Draggo v. Graham, 9 Ind. 212; Annuasen v. Gil- 
bert, 24 Id. 293; Pelton v. Platner, 13 Ohio, 209; 2 
Phillips on Ev. 10th Eng: Hill & Edwards,edition, page 
427; Sedgwick on Construction of Statutes, ete. 138, 
note. Rape v. Heaton is re-affirmed in Hull v. Au- 
gustine, 23 Wis. 383, and the true distinction drawn 
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where the statute works a forfeiture, or imposes a fine 
ete. 

2. The critic then says, ““The case has been severely 
criticised as being on its face “‘unmistakeable evidence 
of having been poorly considered and hastily written, 
and wholly unsupported by respectable authority,” 
and refers to 2 Cent. L. J. 378. 

We find no such language in the notice referred to, 
but waiving that, we submit: 

1. Is this just, fair and courteous criticism? 

2. Is it supporting testimony for you to cite a former 
statement, made by your journal, to support a present 
one. In other words, do you make it any stronger by 
stating it twice. 

How does it strike you? 

Madison, Wis. 


J. C. GREGORY. 


WE beg to call the attention of our correspondent 
to the fact that, the comment to which he objects is 
that of a contributor who furnished us a note upon 
the case of Missouri Pacific, etc. Co. v. Maltby, pub- 
lished by us in full. The language he quotes, and 
which we have verified by reference to our files, is 
that of another contributor who, in our issue of June 
11, 1875, furnished a note to the identical case in ques- 
tion, [Pierce v. Chicago, etc.R. R. Co.] then published 
in fuil in the JOURNAL. It strikes us that as these two 
gentlemen, huving made a special study of the sub- 
ject, arrived at the same conclusion, the latter 
quoting the former, it is hardly fair to say that the 
JOURNAL Cites itself as authority. 

Ep. Cent. L. J, 








RECENT PUBLICATIONS. 


REPORTS OF THE DECISIONS of the Appellate Courts 
of the State of Illinois. By James B. Bradwell, Vol- 
ume XVIII Containing all the remaining opinions 
of the First District up to the 8th. day of June 1886, 
and all the remaining opinions of the Second Dis- 
trict up to the 19th day of rag | 1886, and all the 
remaining opinions of the Third District up to the 
5th day of January 1886, and all the remaining opin- 
ions of the Fourth District up to, and including a 
portion of those filed April 15, 1886. Chicago: Chi- 
cago Legal News Company. 1886. 


On the “subject of this Series of Reports we can add 
nothing to what we said in our notice of the preceding 
(17th) Vol. in our issue of the 18 June, Vol. 22 Central 
Law Journal p. 600. Like its predecessors,this volume 
is well printed and well bound, the arrangement of the 
matter, syllabi ete. is very good, and the work is in 
every respect as well worthy of the favor of the pro- 
fession as the Reports of an intermediate court can be. 





A DIGEST OF THE DECISIONS of the Supreme Court 
of Minnesota; embracing all reported cases from 
the 26th to the 33rd Volumes (inclusive) of Minne- 
sota Reports—Second Edition—By T. T. Alexander, 
Member of the Ramsey County Bar. St. Paul: Hall 
Smyth Printing Company. 1886. 


This is of course a local work,and that it has met the 
approbation of the profession in the region of its use- 
fulness is abundantly apparent from the fact that this 
is a second edition. As a further evidence of its mer- 


its, we append the commendation it has received from 
the Judges of the Supreme Court of Minnesota, who 
say: ‘The second and enlarged edition of the Digest of 
Minnesota Reports, Vols. 26 to 33 inclusive, by Hon. T. 
T. Alexander, appears to be carefully and accurately 





—— 


prepared. It has an excellent Index, and will be 
found very convenient and useful to every lawyer in 
practice.”” (Signed) C. E. Vanderburgh; John ¥ 
Berry; Wm. Mitchell; D. C. Dickinsor. 








JETSAM AND FLOTSAM. 





“T hear,” said somebody to Jeckyll, “that our friend 
Smith, the attorney, is dead, and leaves very few ef- 
fects.” ‘He could scarcely do otherwise,” returned 
Jeckyll, “‘he had so very few causes.” This is as old 
as the hills—old enough to be quite new to the junior 
class. 


A gentleman who died recently in Paris left a leg. 
acy of six thousand dollars to his niece in Dubuque, 
Iowa, who, it appears, died about the same hour of 
the same day. The question, which died first, turns 
upon the relation of solar to true time, and must be 
determined by the difference of longitude. If the 
niece died at 4 a. m. and the uncle at 10 a. m., the in- 
stants of their death must have been identical. As- 
suming that to be the hour of the testator’s death, if 
the niece died at any hour between four and ten, al- 
though the legacy would apparently revert to his es- 
tate, it would really vest in her and her heirs, since by 
solar time she would actually have survived her uncle, 


The present Louisiana legislature has passed a Sun- 
day law. For 170 years the people of New Orleans 
have devoted themselves to pleasure-seeking on Sun- 
day. By the new law, all places of business will be 
closed on the Sabbath, except newspaper offices, book 
stores, public markets, drug stores, restaurants, the- 
atres and other places of amusement where liquors are 
not sold, street cars and a few others of minor impor- 
tance. Guests at hotels will, however, be allowed to 
purchase wine at the table. As it has been the custom 
to keep all bar-rooms, corner-groceries and small 
shops open throughout Sunday, the hotel men may 
well congratulate themselves. The Saturday evening 
and Sunday morning arrivals will fill up many pages 
of the hotel registers. 


A knotty legal question has arisenin the State of 
North Carolina, which may have to be decided by the 
Superior (Quaere Supreme) Courtof that State. Allof 
this because a colored man calleda brother descendant 
of Ham a liar, and the offended party be-labored, the 
head of the offending negro with the only available 
weapon, which chanced to be a ten pound mud turtle. 
The question to be decided is, whether or nota mud 
turtle is a lethal weapon. The court is fully compe- 
tent to struggle with this problem, one of its learned 
judges having already decided that a bull-dog is a 
“deadly weapon.” 

(In North Carolina, “deadly weapon” is sometimes 
a jurisdictional question,the law being that Justices of 
the peace have no jurisdiction to try and determine 
affrays in which a deadly weapon is used.)—ED. 
C.L. J. 


FRIGHTFUL.—A very innocent word may suggest 
frightful possibilities to one not familiar with its mean- 
ing: 

“Uncle Pete, what did dey do wid dat nigger, Tooth- 
pick Ben, in de p’lice c’ot dis mo’nn?”’ 

“De sentence was onexpected.” 

‘*What was it??? 

“De jedge he sed he’d exonerate him dis time.” 

“Yes, but Ispected dat; but far how many days did 
he exonerate him?” 
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